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* CITY COUNCIL * 
November 21, 2017 

 
 
 
 
1. CALL TO ORDER AND ROLL CALL – Mayor Diaz. 
 
 
 
 
2. PLEDGE OF ALLEGIANCE – led by Mayor Diaz. 
 
 
 
 
3. CONSENT CALENDAR 

Consent Calendar items are typically routine in nature and are considered for approval by 
one single motion of the City Council.  Members of the Council, Audience, or Staff wishing an 
item removed from the Consent Calendar for purpose of public comment, question or further 
input may request so through the Mayor.  

 
(a) Approve the minutes of the City Council’s regular meeting of November 7, 2017. 
 (View Here) 
(b) Approve the Financial Demands and Obligations of the City. (View Here) 
 
(c) Confirm the Mayoral reappointment of Peggie Howell to the Board of Trustees for 

the Contra Costa Mosquito and Vector Control District as Clayton’s 
representative for the term of January 1, 2018 to January 1, 2020. (View Here) 

 
(d) Approve a City letter opposing the proposed elimination of state and local tax 

deductions (SALT) being discussed and contained in Congressional Tax Reform 
Plans. (View Here) 

 
(e) Deny a liability claim filed against the City by Ms. Raina Dennis regarding the 

death of her daughter, Maria Gaglione, and authorize the City Clerk to send the 
Notice of Rejection. (View Here) 

 
(f) Deny a liability claim filed against the City by Mr. Michael Gaglione regarding the 

death of his daughter, Maria Gaglione, and authorize the City Clerk to send the 
Notice of Rejection. (View Here) 

 
(g) Approve the City Council cancellation of its regularly scheduled Council meetings 

of December 19, 2017 and January 2, 2018. (View Here) 
 
 
 
 
 
 
4. RECOGNITIONS AND PRESENTATIONS  
 
(a) Proclamation declaring November 2017 as “Homeless Awareness Month”. 
  (View Here) 
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5. REPORTS 

(a) Planning Commission – No meeting held. 
(b) Trails and Landscaping Committee – No meeting held. 
(c) City Manager/Staff 
(d) City Council - Reports from Council liaisons to Regional Committees,  
   Commissions and Boards.  
(e)  Other 
 
 
 
 
6. PUBLIC COMMENT ON NON - AGENDA ITEMS 

Members of the public may address the City Council on items within the Council’s jurisdiction, 
(which are not on the agenda) at this time.  To facilitate the recordation of comments, it is 
requested each speaker complete a speaker card available on the Lobby table and submit it 
in advance to the City Clerk. To assure an orderly meeting and an equal opportunity for 
everyone, each speaker is limited to 3 minutes, enforced at the Mayor’s discretion.  When 
one’s name is called or you are recognized by the Mayor as wishing to speak, the speaker 
shall approach the public podium and adhere to the time limit.  In accordance with State Law, 
no action may take place on any item not appearing on the posted agenda.  The Council may 
respond to statements made or questions asked, or may at its discretion request Staff to 
report back at a future meeting concerning the matter. 
 
Public comment and input on Public Hearing, Action Items and other Agenda Items will be 
allowed when each item is considered by the City Council. 

 
 
 
 
7. PUBLIC HEARINGS – None. 
 
 
 
 
8. ACTION ITEMS  
 
(a) Consider the Second Reading and Adoption of Ordinance No. 479 amending 

Title 17 - Zoning of the Clayton Municipal Code for continuation of the local 
prohibition of outdoor cannabis cultivation for personal use, and to prohibit all 
commercial cannabis activities within the city except for cannabis deliveries 
originating outside of the city. (View Here) 

 (Community Development Director) 
 

Staff recommendations: 1). Receive the staff presentation; 2). Receive public 
comments; 3). Following City Council discussion and any modifications to the 
Ordinance, approve a motion to have the City Clerk read Ordinance No. 479 by 
title and number only and waive further reading; 4). Upon completion of the City 
Clerk’s reading, by motion adopt Ordinance No. 479 with finding its adoption is 
not a project under CEQA and it will not have a significant adverse effect on the 
environment and is therefore categorically and statutorily exempt under CEQA. 
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(b) Consider the Second Reading and Adoption of Ordinance No. 480 amending 

Chapter 17.36.075 of the Clayton Municipal Code to allow six-foot high fences to 
be located within the required exterior side setback or at the public right-of-way 
line. (View Here) 
(Community Development Director) 

 
Staff recommendations: 1). Receive the staff presentation; 2). Receive public 
comments; 3). Following City Council discussion and any modifications to the 
Ordinance, approve a motion to have the City Clerk read Ordinance No. 480 by 
title and number only and waive further reading; 4). On completion of the City 
Clerk’s reading, by motion adopt Ordinance No. 480 with the finding its adoption 
is exempt from the California Environmental Quality Act, pursuant to CEQA 
Guidelines Section 15303, Class 3 Categorical Exemption for construction of new 
small facilities or structures. 

 
 

 
 
9. COUNCIL ITEMS – limited to requests and directives for future meetings. 
 
 
 
 
 
10. CLOSED SESSION – None. 
 
 
 
 
 
11. ADJOURNMENT 

The next regularly scheduled meeting of the City Council will be December 5, 2017. 
 

#  #  #  #  # 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



MINUTES 
OF THE 

REGULAR MEETING 
CLAYTON CITY COUNCIL 

TUESDAY, November 7, 2017 

Agenda Date: \ \ .. z,,'ZOI1 

Agenda Item: ..... !x&-.......... _ 

1. CALL TO ORDER & ROLL CALL- The meeting was called to order at 7:02 p.m. by 
Mayor Diaz in Hoyer Hall, Clayton Community Library, 6125 Clayton Road, Clayton, CA. 
Councilmembers present: Mayor Diaz, Vice Mayor Haydon and Councilmembers 
Catalano, Pierce, and Shuey (arrived at 7:16p.m.). Councilmembers absent: None. Staff 
present: City Manager Gary Napper, City Attorney Mala Subramanian, Community 
Development Director Mindy Gentry, and City Clerk/HR Manager Janet Brown. 

2. PLEDGE OF ALLEGIANCE - led by Mayor Diaz. 

3. CONSENT CALENDAR 

It was moved by Vice Mayor Haydon, seconded by Councilmember Catalano, to 
approve the Consent Calendar as submitted. (Passed; 4-0 vote). 

(a) Approved the minutes of the City Council's regular meeting of October 17, 2017. 

(b) Approved Financial Demands and Obligations of the City. 

(c) Approved the City's Investment Portfolio Report for the 1st Quarter of FY 2017-18 ending 
September 30, 2017. 

(d) Adopted Resolution No. 43-2017 acknowledging and implementing the state-mandated 
requirement of California Assembly Bill 1379 to increase the existing Certified Access 
Specialist fee from $1.00 to $4.00 on each City Business License, effective January 1, 
2018 through December 31, 2023. 

(e) Approved a Third Amendment to a Tolling Agreement extending the limitations period to 
May ·a, 2018 for the filing of a legal challenge by West Coast Homebuilders, Inc., 
concerning a final map for the Oak Creek Canyon residential subdivision project 
(SUBD.6826). 

4. RECOGNITIONS AND PRESENTATIONS 

(a) Recognition of outgoing Chief of Police Chris Wenzel in appreciation for his professional 
law enforcement leadership and service to the Clayton community from November 2015 
to November 2017. 

Mayor Diaz announced this is ·an item of City sadness but one of personal happiness for 
Police Chief Chris Wenzel, who has been with the City since November 2015 and is 
leaving Clayton employment for health and personal reasons. Mayor Diaz presented 
Chief Wenzel with an appreciation plaque for his valued and dedicated service to the 
Clayton community. 
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Chief Wenzel thanked the City Council for providing him the opportunity to serve the 
Clayton community. He then presented the City Council with a U.S.A. Flag flown over 
the National Capitol that was obtained from Congressman DeSaulnier's office. Chief 
Wenzel then gifted to the City a shadow box he had made displaying police officer 
patches from every city of Clayton in the United States. Chief Wenzel concluded his 
remarks by noting the Clayton Police Department has dedicated professionals on staff 
ready to serve and protect the Clayton community. 

Vice Mayor Haydon, Councilmember Catalano, and City Manager Napper each thanked 
Chief Wenzel for his service to the Clayton community. Council member Pierce told Chief 
Wenzel he will be missed. 

Dominic Aliano, on behalf of County Supervisor Karen Mitchoff, presented Chief Wenzel 
a certificate of appreciation for his services. 

(b) Certificates of Recognition to public school students for exemplifying the "Do The Right 
Thing" character trait of "Respect" during the month of October 2017. 

Mayor Diaz and second grade teacher Amber Sharapata presented Certificates to 
students Preston Marks and Isabella Murillo. 

[Councilmember Shuey arrived at 7:16p.m.] 

Mayor Diaz and Diablo View Middle School Principal Patti Bannister presented 
Certificates to students Noellani Garcia and Dominic Vines. 

(c) Recognition of a $39,000 grant from Andeavor Foundation for the City's purchase of a 
Citizen Emergency Team (CERT) trailer. 

Police Chief Wenzel provided Tom Lu, Refinery Manager from the Andeavor 
Foundation, with a City Certificate of Recognition for its very generous donation of grant 
monies to obtain a Citizen Emergency Response Team (CERT) trailer. Mr. Lu shared 
background information on the Foundation's purpose and mission, and Ms. Nicol 
Carranza, Government and Public Affairs Specialist, presented the City with an enlarged 
check symbolizing the $39,000 grant donation for purchase of a Citizen Emergency 
Response Team (CERT) trailer. 

5. REPORTS 

(a) Planning Commission - Commissioner Peter Cloven indicated the Commission's 
agenda at its meeting of October 24, 2017 included two (2) City-initiated Ordinances 
amending the Clayton Municipal Code to: 1. Allow six-foot high fences to be located 
within the required exterior side setback or at the public right-of-way line; and 2. 
Continue to prohibit outdoor cannabis cultivation for personal use, and to prohibit all 
commercial cannabis activities except for cannabis deliveries originating outside of the 
City of Clayton. These items were unanimously approved by the four ( 4) Commissioners 
present. 

(b) Trails and Landscaping Committee- No meeting held. 

(c) City Manager/Staff - No report. 
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(d) City Council- Reports from Council liaisons to Regional Committees, 
· Commissions and Boards. 

Councilmember Catalano attended the recent meeting of the East Contra Costa Habitat 
Conservancy as the City's alternate voting delegate, as Vice Mayor Haydon was 
unavailable to attend. 

Councilmember Pierce attended a Contra Costa Transportation Authority meeting, the 
National Association of Regional Councils 2017 Board Retreat in San Antonio, Texas on 
behalf of the Association Bay Area Governments, several Metropolitan Transportation 
Committee meetings, the Cal Poly Alumni Celebration and Awards Dinner whereat 
Randell Iwasaki, Executive Director Contra Costa Transportation Authority, received the 
college's Sandra Gardebring Ogren Leadership Award in appreciation for his longtime 
professional mentoring of Cal Poly alumni and graduates. 

Councilmember Shuey reported someone contacted him expressing interest in using the 
Keller House; if it is a viable interest, it will be formally presented to the City for 
consideration. 

Vice Mayor Haydon attended the Clayton Business and Community Association's 
General Membership meeting, and the Clayton Bocce Summer League Finals. 

Mayor Diaz attended a County Connection Board meeting, the East Bay League of 
California Cities meeting, the Mayors' Conference hosted by the City of Moraga, and a 
performance of the Clayton Theatre Company's production of "The 1940's Radio Hour" 
at Endeavor Hall. 

(e) Other- None. 

6. PUBLIC COMMENT ON NON • AGENDA ITEMS 

Claudia Crockett, Chaparral Springs, expressed her concerns of potential fire hazards 
based on the conditions located along Oakhurst Golf Course consisting of several dead 
trees, debris and garbage. Ms. Crockett had contacted the golf course several times; 
however, its staff has been unresponsive or has resigned. Ms. Crockett asked if the City 
could put pressure on the golf course to resolve the potential fire hazards. 

John Barclay, employee of the Contra Costa Health Services Department and Director of 
Home and Community Based Service, Good Health and Case Management, provided 
information regarding the homeless population throughout Contra Costa County, and in 
the City of Clayton which by this year's count has 10 homeless 5 of which are "chronic." 
Mr. Barclay requested the City Council adopt a proclamation at its next regular meeting 
addressing this county-wide issue. He noted generally, 50o/o of the homeless population 
is children. 

7. PUBLIC HEARINGS 

(a) Consider the Introduction and First Reading of Ordinance No. 479 amending Title 17-
Zoning of the Clayton Municipal Code for continuation of the local prohibition of outdoor 
cannabis cultivation for personal use, and to prohibit all commercial cannabis activities 
within the city except for cannabis deliveries originating outside of the city. 
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Community Development Director Mindy Gentry presented the staff report noting the 
City Council previously directed staff to prohibit all commercial cannabis activities 
including retail sales, commercial cultivation, distribution, testing and manufacturing, and 
regulate deliveries of both cannabis and adult use cannabis that originating outside of 
the city limits. The proposed Ordinance does prohibit all the previously disclosed 
commercial activities pertaining to cannabis and includes regulations in place for delivery 
of these products. The regulations include all employees delivering cannabis will have to 
carry a copy of the licensee's current state license, a driver's license, an employee 
identification card, a City of Clayton business license and a copy of the delivery request. 
The Ordinance also states no cannabis can be stored in the city, all deliveries will 
require a signature and proof of identification, and deliveries to physical residential 
addresses only with no porch drop-offs allowed. 

Councilmember Catalano inquired if there is a definition of "adult use"; is it imbedded in 
state legislation? Ms. Gentry advised it is contained within the State legislation which is 
21 years of age. 

Councilmember Catalano noted it is proposed all cannabis deliveries require signature 
and proof of identification; what is the reasoning behind that requirement? Ms. Gentry 
responded the concern is having someone over the age of 21 requesting the delivery 
and the delivery being made to that correct eligible individual to prevent a miss-delivery 
or unlawful receipt. Porch drop offs are not allowed to prevent someone from gaining 
access to the product who did not request it. 

Mayor Diaz opened the Public Hearing; no comments were offered. Mayor Diaz then 
closed the Public Hearing. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to have 
the City Clerk read Ordinance No. 479, by title and number only and waive further 
reading. (Passed; 5-0 vote). 

The City Clerk read Ordinance No. 479 by title and number only. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to 
approve Ordinance No. 479 for Introduction with the finding is not a project under 
CEQA and it will not have a significant adverse effect on the environment and is 
therefore categorically and statutorily exempt under CEQA. (Passed; 5-0 vote). 

(b) Consider the Introduction and First Reading of Ordinance No. 480 amending Chapter 
17.36.075 of the Clayton Municipal Code to allow six-foot high fences to be located 
within the required exterior side setback or at the public right-of-way line. 

Community Development Director Mindy Gentry noted at the City Council meeting of 
October 3, 2017 policy direction was provided to staff to amend the Clayton Municipal 
Code to allow placement of six-foot high fences within the required exterior side 
setbacks or at the public right-of-way line. Currently, the Clayton Municipal Code allows 
fences on exterior side lots to be a maximum of 30 inches in height within 5 feet of the 
property line with a maximum of 6 feet in height in the remaining portion of the exterior 
side setback. 

Staff views the current fencing regulations for exterior side setbacks as a questionable 
regulation because the residential property owner will either compromise its privacy by 
having a fence only 30 inches in height or must sacrifice usable private land in order to 
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have a six foot fence with added privacy. The required 5 foot set back from the property 
line creates a larger unusable area when coupled with the 5 foot setback of public right
of-way directly behind the sidewalk on the exterior side yard. She noted the City does 
not plant or maintain these adjacent public rights-of-way and it is left up to the property 
owner. If six-foot tall fences were allowed on the property line it would reduce the 
number of illegal fences throughout the city and the amount of space to be landscaped 
or left barren back of sidewalk to the fence. 

Councilmember Pierce requested clarification: this Ordinance only deals with the 
location of the six-foot fence and not retaining walls or encroachments into public rights
of-way? Ms. Gentry responded that is correct, the discussion this evening is only on 
private fence locations. 

Councilmember Catalano inquired if there is a different Municipal Code section 
pertaining to retaining walls and the addition of a fence so as not to create an overall 
fence exceeding 6 feet in height. Ms. Gentry advised that regulation is indeed addressed 
in a separate section of the Municipal Code. 

Vice Mayor Haydon inquired if this Ordinance will resolve previous illegal fence 
violations. Ms. Gentry responded its passage will create less illegal violations within the 
city 

Mayor Diaz opened the Public Hearing. 

Mark Kelson, 29 Tiffin Court, expressed his concern the City's right-of-way is not always 
at 5 feet away from the curb; fences placed directly on the edge of the sidewalk impair 
pedestrian visibility. Ms. Gentry responded there are areas, for example, along Keller 
Ridge· Drive where the fence is placed at the back edge of sidewalk but there is a green 
belt between back of curb and front edge of sidewalk to create space. She noted the 
public rights-of-way lines do indeed vary throughout the city and are location dependent. 

With no other public members wishing to comment, Mayor Diaz then closed the Public 
Hearing. 

It was moved by Councilmember Pierce, seconded by Councilmember Shuey, to 
have the City Clerk read Ordinance No. 480, by title and number only and waive 
further reading. (Passed; 5-0 vote). 

The City Clerk read Ordinance No. 480 by title and number only. 

It was moved by Councilmember Pierce, seconded by Councilmember Shuey, to 
approve Ordinance No. 480 for Introduction with the finding is exempt from the 
California Environmental Quality Act, pursuant to CEQA Guidelines Section 15303, 
Class 3 Categorical Exemption for construction of new small facilities or 
structures. (Passed; 5-0 vote). 

8. ACTION ITEMS 

(a) Consider the approval of an Exclusive Negotiation Agreement (ENA) between the City of 
Clayton and . Fulcrum Development, LLC, to facilitate the City's processing and 
consideration of the developer's proposal to construct a senior care/memory care facility 
with limited ground-floor retail commercial establishments through eventual purchase 
and development of the City's 1.67 gross acres of unimproved real property located at 
6005 Main Street (APN 118-560-01 0-1 ). 
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City Manager Napper noted in April 2013 the City purchased an unimproved vacant 
parcel off Main Street, behind Clayton Community Church, from the Clayton Community 
Church for $1 million in cash. The purchase was made for economic development 
purposes in the downtown center and shortly thereafter the City placed "For Sale" signs 
on the property. After approximately one year with no interests, the City invited 
proposals from commercial realty companies who could assist with marketing and listing 
that property for sale. 

The City Council determined the best partnership would be with Transwestern, which 
has since been marketing that property for sale and development. The current zoning for 
the property is retail-commercial on the ground floor with mixed uses allowed on the 
second floor. Transwestern went to 650-700 retail establishments to see if anyone was 
interested in the Clayton opportunity. Unfortunately, there were not any responses for 
commercial retail. Transwestern did receive four ( 4) proposals in 2015 and 2016: two (2) 
for medium to higher residential uses on the entire property, and the other two (2) 
developers were interested in mixed uses having limited commercial retail with a senior 
care facility of assisted living or memory care facility as the primary use. Currently in this 
county there is a need for senior assisted living facilities. 

In July 2016 the City approved an Exclusive Negotiation Agreement with Pacific Union 
Land Investors, LLC, for its eventual purchase and development of a senior/memory 
care facility with some minor retail. Pacific Union offered $1.62 million for the City's land 
and both parties agreed the proposed project could be enhanced if they were able to 
obtain the adjoining property for sale and owned by the Clayton Community Church. 
Unfortunately, the timing was not right for the church and despite examining a stand
alone facility on just the City's land, Pacific Union Land Investors eventually informed the 
City in early summer 2017 it would not be filing a land use application for the project 
concept. 

Transwestern went back out into the commercial market in 2017 to find other developers 
interested in the property with the concept of senior care facilities with some retail 
development on the ground floor. The City Council's Economic Development Sub
Committee then met with two prospective developers: Vesta Development Company, 
and Fulcrum Development, LLC. After series of negotiations with both parties, Fulcrum 
Development presented the most viable project proposal for consideration of land use 
development as a senior assisted-living and memory care facility with some limited 
commercial retail on the ground floor. The purchase price of the land is $1.9 million. 

City Manager Napper indicated Fulcrum Development, LLC is in the business of 
developing and operating assisted living and memory care facilities. Currently it has two 
(2) similar operating facilities located in Fairfield and Vacaville, and three (3) 
developments in various stages located in Vallejo, San Ramon, and Bakersfield. It also 
has contracts for similar facilities under contract in Los Gatos, El Dorado Hills, Sausalito, 
and San Jose. Mr. Napper emphasized an Exclusive Negotiation Agreement is not a 
binding agreement on the City to ultimately sell its property or approve the use. The 
approval of the ENA allows the project review process to move forward under specific 
guidelines and processes. Mr. Napper shared a PowerPoint noting the ENA deal points 
and timetables. 

Vice Mayor Haydon noted the prescribed three hundred (300) days after the filing of the 
full application but asked if it could be completed prior to three hundred (300) days? City 
Manager Napper responded it could take up to three hundred (300) days as this project 
will require a CEQA review and public hearings. The proposed ENA allows for worse
case scenarios; by not inserting too short of a time periods the process avoids delays for 
formal City Council time extensions at its regular public meeting schedule. 
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Councilmember Pierce suggested, assuming the ENA is agreed to tonight, by mid-May 
2018 we could expect to receive a full application packet with sometime around March 
2019 the land use entitlement process would be complete. Mr. Napper responded "yes"; 
the negotiated time frame with the developer included holiday downtimes and sufficient 
allowances for it to complete their due diligence to prepare its packet. 

Councilmember Pierce recalled approximately one (1) year for construction, making the 
opening early 2020 or before? Mr. Napper advised that is correct; he added Fulcrum is 
very eager and excited to start this project as there is a market in this area with current 
senior facilities full and have waiting lists. 

Councilmember Catalano inquired about the annual carrying costs on the property? Mr. 
Napper advised it is approximately $8,000 per year to pay for all the special tax 
assessments on the land. While public property is exempt from paying assessed 
valuation property tax, a public entity is not exempt from payment of annual special 
parcel taxes approved by voters. 

Councilmember Catalano noted the ENA indicates it will be approximately five hundred 
(500) days until the City Council is in a position to approve a project. Is there any need 
or potential use for any other thresholds, for example commencement of CEQA review 
or any foreseeable informational hearing for the Planning Commission? City Manager 
Napper responded those milestones were not addressed as those targets are not within 
the control of Fulcrum but rather City staff internally. Normally the City would not want an 
exclusive negotiation agreement to make those types of staffing promises with the 
limited amount of Community Development staffing levels that we have. There are other 
land use projects and tasks that the Community Development Department will be 
handling concurrently. 

Mayor Diaz opened the item to public comment. 

Ed Del Beccaro, Transwestern, added Fulcrum took to heart the architecture rendering 
critiques by the Council Sub-Committee and it will change the project's design, add 
some retail on Main Street, and square off the street frontage on Main Street. 

No further comments were offered. Mayor Diaz then closed public comments. 

It was moved by Councilmember Pierce, seconded by Councilmember Shuey, to 
approve the Exclusive Negotiation Agreement (ENA) between the City of Clayton 
and Fulcrum Development, LLC and authorize the Mayor to sign on behalf of the 
City. (Passed; 5-0 vote). 

(b) Consider the adoption a Resolution appointing Joseph Kreins as Interim Chief of Police 
as recommended by the City Manager, pursuant to California Government Code Section 
21221(h). 
(City Manager) 

City Manager Napper advised Chief Wenzel will be leaving the City on November 13, as 
noted earlier this evening and the position is currently under recruitment to fill the 
vacancy. The City received seven (7) applications, with five (5) candidates selected for 
the initial interview process. 

Since an immediate vacancy will occur in the position of Police Chief, Mr. Joseph Kreins 
expressed interest in filling the vacancy until the City hires a permanent Police Chief. 
Mr. Kreins brings eight (8) years' experience as the City of Novato's Police Chief, Police 
Chief of Vallejo and Sausalito, and Interim Novato Police Chief, P.O.S.T. Executive 
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Certification, and is well respected in his field. Mr. Kreins is also a CaiPERS Annuitant 
and it is that fact, under recent Public Employee Pension Reform Act laws, which require 
the City Council to approve this interim hiring via a public agenda item. The required 
Resolution officially approves the hiring by the city manager and makes the finding that 
the employment of this CaiPERS annuitant is essential to the conduct of business to the 
City and its police operations. Mr. Napper added that by CaiPERS' laws, Mr. Kreins 
cannot be paid an hourly rate any higher than that salary of the permanent police chief 
($60.85/hour), and no other employment benefits are allowed. 

Mr. Kreins introduced himself to the City Council and noted he looks forward to the 
opportunity to serve the Clayton community. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to 
adopt Resolution No. 44-2017 appointing Joseph Kreins as Interim Chief of Police 
pursuant to California Government Code Section 21221(h). (Passed; 5-0 vote). 

9. COUNCIL ITEMS - None. 

10. CLOSED SESSION 

Mayor Diaz announced the City Council will adjourn into Closed Session (8:38 pm) for 
the following noticed items: 

(a) Government Code Section 54957 
Public Employee Annual Performance Evaluation 
Position Title: City Manager 

City Manager Gary Napper left the meeting at 9:29p.m. 

(b) Government Code Section 54957. 6 
Conference with Labor Negotiators 
Agency designated representatives: Mayor Diaz, Vice Mayor Haydon 
Unrepresented employee: City Manager 

9:42 p.m. Report out of Closed Session 
Mayor Diaz reported the City Council received information from staff and provided policy 
directions to its labor negotiators. However, there is no public action to report. 

11. ADJOURNMENT- on call by Mayor Diaz, the City Council adjourned its meeting at 9:42 
p.m. 

The next regularly scheduled meeting of the City Council will be November 21, 2017. 

# # # # # 
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Respectfully submitted, 

Janet Brown, City Clerk 

APPROVED BY THE CLAYTON CITY COUNCIL 

Jim Oiaz, Mayor 

##### 
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Agenda Date 11/21/2017 

Agenda Item: Ob 

Approved: 

Gary A. Napper 
City Manager 

TO: 

FROM: 

DATE: 

HONORABLE MAYOR AND COUNCILM~RS 

Kevin Mizuno, FINANCE MANAGER ~ 

11/21/2017 

SUBJECT: INVOICE SUMMARY 

RECOMMENDATION: 

Approve the following obligations: 

11/17/2017 Cash Requirements 
11/07/2017 ADP Payroll week 45, PPE 11/512017 

Total 

Attachments: 
Cash Requirements Report dated 11/17/2017 {5 pages) 
ADP payroll report for week 45 (1 page) 

$ 156,948.14 
$ 102,136.86 

$ 259,085.00 



11117/2017 01:19:58 PM City of L.ayton Page 1 

Cash Requirements Report 

Invoice Invoice Potential Discount 
Vendor Name Due Date Date Invoice Number Invoice Description Balance Discount Expires On Net Amount Due 

ADP, LLC 
ADP,U.C 11/21/2017 11121/2017 503365788 Payroll fees PPE 1115117 $174.51 $0.00 $174.51 

Totals for ADP, LLC: $174.51 $0.00 $174.51 

All City Management Services, Inc. 

All City Management Services, Inc. 11/21/2017 11/21/2017 51033 School crossing guard services 10/8/17-10/21/ $443.28 $0.00 $443.28 

Totals for All City Management Services, Inc.: $443.28 $0.00 $443.28 

Aqua Dream Pools 

Aqua Dream Pools 11/21/2017 11/21/2017 CAP0240 Deposit refund for 645 Mt ~can $1,904.55 $0.00 $1,904.55 

Totals for Aqua Dream Pools: $1,904.55 $0.00 $1,904.55 

Authorize. net 

Authorize.net 11/21/2017 11/21/2017 October 2017 Online gateway credit card fee for October $15.50 $0.00 $15.50 

Totals for Authorize.net: $15.50 $0.00 $15.50 

Bay Area Barricade Serv. 

Bay Arm Barricade Serv. 11/21/2017 11/21/2017 0350276-IN lED bulbs $205.68 $0.00 $205.68 

Totals for Bay Area Barricade Serv.: $205.68 $0.00 $205.68 

Bay Area News Group East Bay (CCT) 

Bay Arm News Group East Bay (CCT) 11/21/2017 11/21/2017 0001087242 Legal ads for October $663.92 $0.00 $663.92 

Totals for Bay Area News Group East Bay (CCT): $663.92 $0.00 $663.92 

Best Best & Kreiger LLP 
Best Best & Kreiger LLP 11/21/2017 11/21/2017 808501 Legal services for October $8,500.00 $0.00 $8,500.00 

Best Best & Kreiger UP 11/21/2017 11/21/2017 808346 Legal services for October $135.00 $0.00 $135.00 

Best Best & Kreiger UP 11/21/2017 11/21/2017 808357 Legal services for October $147.50 $0.00 $147.50 

Best Best & Kreiger UP 11/21/2017 11/21/2017 808358 Legal services for October $1,182.50 $0.00 $1,182.50 

Totals for Best Best & Kreiger LLP: $9,965.00 $0.00 $9,965.00 

Burkett's Pool Plastering, Inc 

Burkett's Pool Plastering, Inc 11/21/2017 11/21/2017 8078 Deposit refund for 11 Capistrano Ct $452.27 $0.00 $452.27 

Totals for Burkett's Pool Plastering, Inc: $452.27 $0.00 $452.27 

CA Department of Justice 

CA Department of Justice 11/21/2017 11/21/2017 268160 Fingerprinting $59.00 $0.00 $59.00 

Totals for CA Department of Justice: $59.00 $0.00 $59.00 

CaiPERS Retirement 

CalPERS Retirement ll/21/2017 11/21/2017 110517 Retirement PPE 1115/17 $15,077.38 $0.00 $15,077.38 

Totals for CaiPERS Retirement: $15,077.38 $0.00 $15,077.38 

Caltronics Business Systems, Inc 
Caltronics Business Systems, Inc 11/2112017 1112112017 2380680 Copier contract overage for October $366.97 $0.00 $366.97 

Totals for Caltronics Business Systems, Inc: $366.97 $0.00 $366.97 
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David Cartago & Charmaine Kennedy 

David Cartago & Charmaine Kennedy 1112112017 1112112017 8036 Deposit refund for 1026 Oak St #206 $500.00 $0.00 $500.00 

Totals for David Cartago & Charmaine Kennedy: $500.00 $0.00 $500.00 

CCWD 

CCWD 11/2112017 11/2112017 E Series Water/Irrigation 9/14/17-1 l/9/17 $43,630.92 $0.00 $43,630.92 

Totals for CCWD: $43,630.92 $0.00 $43,630.92 

City of Concord 

City of Concord 1112112017 1 l/2112017 62240 Emergency call-out for storm, Diamond Terr $503.61 $0.00 $503.61 

City of Concord 1112112017 11121/2017 62279 Business cards for Rodriguez $76.82 $0.00 $76.82 

City of Concord 11/2112017 11/21/2017 62280 CAFR printing $369.79 $0.00 $369.79 

City of Concord 11/2112017 1112112017 62229 Dispatch services for October $20,089.50 $0.00 $20,089.50 

City of Concord 1112112017 11/21/2017 62252 Vehicle maintenance for October $1,831.41 $0.00 $1,831.41 

Totals for City of Concord: $22,871.13 $0.00 $22,871.13 

Clayton Valley Medical Group 

Clayton Valley Medical Group 1112112017 11/21/2017 8089 Deposit refund for CV Medical Group $500.00 $0.00 $500.00 

Totals for Clayton Valley Medical Group: $500.00 $0.00 $500.00 

Com cast 

Comcast 11121/2017 1112112017 November Internet for 11110/17-12-9/17 $386.08 $0.00 $386.08 

Totals for Comcast: $386.08 $0.00 $386.08 

Concord Garden Equipment 

Concord Garden Equipment 11/2112017 1112112017 553502 Repair chainsaw $80.83 $0.00 $80.83 

Concord Garden Equipment 1112112017 1112112017 553501 Sharpen hedge trimmer $55.00 $0.00 $55.00 

Concord Garden Equipment 1112112017 11/2112017 553500 Shatpen hedge trimmer $55.00 $0.00 $55.00 

Concord Garden Equipment 1112112017 1112112017 553192 Repair hedger $136.80 $0.00 $136.80 

Totals for Concord Garden Equipment: $327.63 $0.00 $327.63 

Contra Costa County Mayors' Conference 

Contra Costa County Mayors' Conferenc 11/21/2017 11121/2017 MC Annual assessment for Mayors Conference 20 $1,596.00 $0.00 $1,596.00 

Totals for Contra Costa County Mayors' Conference: $1,596.00 $0.00 $1,596.00 

Contra Costa County Office of the Sheriff 

Contra Costa County Office of the Sheri 1112112017 1112112017 110117 Custom frame $179.71 $0.00 $179.71 

Totals for Contra Costa County Office of the Sheriff: $179.71 $0.00 $179.71 

Contra Costa County Office of Sheriff (CCNET) 

Contra Costa County Office of Sheriff ( 1112112017 1112112017 17-2629 Plate for Kennel $28.24 $0.00 $28.24 

Totals for Contra Costa County Office of Sheriff (CCNET): $28.24 $0.00 $28.24 

Contra Costa County Sheriff- Forensic Svc Div (Lab) 

Contra Costa County Sheriff- Forensic S 1112112017 11/2112017 CLPD-1709 Toxicology for September $900.00 $0.00 $900.00 
Contra Costa Cou,...._, Sheriff- ForensicS 11/21/2017 1112112017 CLPD-1708 Blood tests for P .. 'YilSt $2,497.50 $0.00 $2,497.50 
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Totals for Contra Costa County Sheriff- Forensic Svc Div (Lab): $3,397.50 $0.00 $3,397.50 

Crop Production Svcs 
Crop Production Svcs 11/21/2017 ll/21/2017 34588271 Lawn seed, fertilizer $2,867.54 $0.00 $2,867.54 

Totals for Crop Production Svcs: $2,867.54 $0.00 $2,867.54 

Dillon Electric Inc 

Dillon Electric Inc 11/21/2017 11/21/2017 3593 Street light maintenance $1,226.22 $0.00 $1,226.22 

Totals for Dillon Electric Inc: $1,226.22 $0.00 $1,226.22 

East Contra Costa County Habitat Conservancy 

East Contra Costa County Habitat Conse 11/21/2017 11/21/2017 DIF00010 Vema Wy Pass-thru HCP fees $14,418.43 $0.00 $14,418.43 

Totals for East Contra Costa County Habitat Conservancy: $14,418.43 $0.00 $14,418.43 

Geoconsultants, Inc. 

Geoconsultants, Inc. 11/21/2017 11/21/2017 18899 Well monitoring for October $1,546.50 $0.00 $1,546.50 

Totals for Geoconsultants, Inc.: $1,546.50 $0.00 $1,546.50 

Jose Gomez 
Jose Gomez 11/21/2017 11/21/2017 CAP0241 Deposit refund for 645 Mt Duncan $2,000.00 $0.00 $2,000.00 

Totals for Jose Gomez: $2,000.00 $0.00 $2,000.00 

Health Care Dental Trust 

Health Care Dental Trust 11/21/2017 11/21/2017 234576 Dental for December $2,856.42 $0.00 $2,856.42 

Totals for Health Care Dental Trust: $2,856.42 $0.00 $2,856.42 

iPayment 

iPayment 11/21/2017 11/21/2017 October 2017 Online CC Fee for October $28.77 $0.00 $28.77 

iPayment 11/21/2017 11/2112017 October 2017 Bankcard fees for October $43.35 $0.00 $43.35 

Totals for iPayment: $72.12 $0.00 $72.12 

LarryLoglc Productions 

I...anyl..ogic Productions 11/21/2017 11/21/2017 1694 City council meeting production 11n111 $390.00 $0.00 $390.00 

Totals for LarryLogic Productions: $390.00 $0.00 $390.00 

Mark Scott Construction 
Mark Scott Construction 11/21/2017 11/21/2017 CAP0238 Deposit refund for 216 Fleming $500.00 $0.00 $500.00 

Totals for Mark Scott Construction: $500.00 $0.00 $500.00 

Marken Mechanical Services Inc 

Marken Mechanical Services Inc 11/21/2017 11/21/2017 5011 Adjust air damper for City Hall $185.00 $0.00 $185.00 
Marken Mechanical Services Inc 11/21/2017 11/21/2017 4986 EH HV AC Maintenance for Ocotber $259.50 $0.00 $259.50 

Totals for Marken Mechanical Services Inc: $444.50 $0.00 $444.50 

Morgan Fence Company, Inc 
Morgan Fence Company, Inc 11/21/2017 11/21/2017 0462 Deposit refund for 1001 Peacock Creek Dr $500.00 $0.00 $500.00 

Totals for Morgan Fence Company, Inc: $500.00 $0.00 $500.00 
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Neopost (add postage) 

Neopost (add postage) 1112112017 11/2112017 111617 Postage added 11116/17 $300.00 $0.00 $300.00 

Totals for Neopost (add postage): $300.00 $0.00 $300.00 

Neopost Northwest 

Neopost Northwest 11/21/2017 11/21/2017 N6839933 Postal machine contract 1217/17-116/18 $180.23 $0.00 $180.23 

Totals for Neopost Northwest: $180.23 $0.00 $180.23 

Pacific Telemanagement Svc 

Pacific Telemanagement Svc 11/21/2017 11/21/2017 951014 Courtyard payphone for November $73.00 $0.00 $73.00 

Totals for Pacific Telemanagement Svc: $73.00 $0.00 $73.00 

Palazzo Kitchens and Baths, Inc 

Palazzo Kitchens and Baths, Inc 1112112017 11/2112017 CAP0136 Deposit refund for 1237 Buckeye Terrace $500.00 $0.00 $500.00 

Totals for Palazzo Kitchens and Baths, Inc: $500.00 $0.00 $500:00 

Raney Planning & Management, Inc. 

Raney Planning & Management, Inc. 11/21/2017 1112112017 1752E-2 Project management for October $575.00 $0.00 $575.00 

Totals for Raney Planning & Management, Inc.: $575.00 $0.00 $575.00 

Riso Products of Sacramento 

Riso Products of Sacramento 1112112017 1112112017 176680 Copier lease # 8 of 60 $106.09 $0.00 $106.09 

Totals for Riso Products of Sacramento: $106.09 $0.00 $106.09 

Roto-Rooter Sewer/Drain Service 

Roto-Rooter Sewer/Drain Service 11/21/2017 11/21/2017 J-1631-17 Vac truck for Stormwater usage $4,270.00 $0.00 $4,270.00 

Roto-Rooter Sewer/Drain Service 11121/2017 1112112017 CAP0236 Deposit refund for 5110 Keller Ridge $500.00 $0.00 $500.00 

Totals for Rota-Rooter Sewer/Drain Service: $4,770.00 $0.00 $4,770.00 

Sprint Comm (PO) 

Sprint Comm (PO) 11/2112017 11/21/2017 703335311-191 Cell phones for 9/26/17-10/25/17 $212.30 $0.00 $212.30 

Totals for Sprint Comm (PO): $212.30 $0.00 $212.30 

Staples Advantage 

Staples Advantage 11/2112017 1112112017 8047150518 Office supplies for October $42.04 $0.00 $42.04 

Totals for Staples Advantage: $42.04 $0.00 $42.04 

Tipperary Construction 

Tipperary Construction 11121/2017 11/21/2017 CAP0207 Deposit refund for 226 Bigelow St $1,809.10 $0.00 $1,809.10 

Totals for Tipperary Construction: $1,809.10 $0.00 $1,809.10 

Turf Star, Inc. 

Turf Star, Inc. 1112112017 ll/2112017 6994703-00 Irrigation parts $44.18 $0.00 $44.18 

Totals for Turf Star, Inc.: $44.18 $0.00 $44.18 

Tyris Corp 

Tyris Corp 11121/2017 1112112017 CAP019'9 Deposit refunc' '133 Easley Dr $1,809.11 $0.00 $1,809.11 
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Totals for Tyris Corp: $1,809.11 $0.00 $1,809.11 

Valmont Industries 

Valmont Industries 11/21/2017 11/2112017 CD2121828 Replacement light pole, property damage repa $1,796.95 $0.00 $1,796.95 

Totals for Valmont Industries: $1,796.95 $0.00 $1,796.95 

Waraner Brothers Tree Service 

Waraner Brothers Tree Service 11/21/2017 11/21/2017 13996 Prune Sycamores @ Marsh Creek near Strana $2,880.00 $0.00 $2,880.00 
Waraner Brothers Tree Service 11/21/2017 11/21/2017 13994 Prune Ash trees @ Clayton Rd, remove dead 1 $4,680.00 $0.00 $4,680.00 
Waraner Brothers Tree Service 11/21/2017 11/21/2017 13995 Creek cleanup, dead trees and debris $3,560.00 $0.00 $3,560.00 

Totals for Waraner Brothers Tree Service: $11,120.00 $0.00 $11,120.00 

Workers.com 

Workers.com 11/21/2017 11/21/2017 120341 Seasonal workers week end 10/22/17 $1,804.45 $0.00 $1,804.45 
Workers.com 11/21/2017 11/21/2017 120405 Seasonal workers week end 10/29/17 $2,101.77 $0.00 $2,101.77 

Totals for Workers. com: $3,906.22 $0.00 $3,906.22 

Zee Medical Company 

Zee Medical Company 11/21/2017 11121/2017 724602679 Restock, mganize First aid cabinet $136.92 $0.00 $136.92 

Totals for Zee Medical Company: $136.92 $0.00 $136.92 

GRAND TOTALS: $156,948.14 so.oo $156,948.14 
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TO: 

FROM: 

DATE: 

HONORABLE MAYOR AND COUNCILMEMBERS 

JANET BROWN, CITY CLERK 

NOVEMBER 21, 2017 

Agenda Date: I \ ~ 2 t, 2o 11 

Agenda Item: 3c. -=-<=--
Approved: 

Gary A. Napper 
City Manager 

SUBJECT: Confinn Mayoral Reappointment of Peggie Howell to the Board of 
Trustees Contra Costa Mosquito and Vector Control District as 
Clayton's representative for the term January 1, 2018 to January 1, 2020. 

RECOMMENDATION 
By minute motion confinn Mayor Diaz's reappointment of Peggie Howell to the serve as the 
City of Clayton representative on the Board of Trustees of the Contra Costa Mosquito and 
Vector Control District. 

BACKGROUND 
Staff received a written notification from the Contra Costa Mosquito & Vector Control District 
that the term of Clayton Trustee Peggie Howell will expire on December 31, 2017. 

Staff contacted Peggie Howell to confirm her continued interest in serving on the Board of 
Trustees for the Contra Costa Mosquito and Vector Control District. Ms. Howell has served 
as Clayton's representative since January 2008, with no break in service. Ms. Howell was 
provided the option of a two or four year term~ her preference is to continue as Clayton's 
representative for a two-year term. Peggie has been attending the board meetings regularly 
and is currently serving as President on the Board of Trustees. 

The next Mosquito and Vector Control Board meeting is scheduled in January 2018. 

FISCAL IMPACT 
None. 

Attachment: Letter from Contra Costa Mosquito Vector Control District (2 pages) 



CONTRA COSTA 
MOSQUITO 
•vECTOR 
CONTROL 
DISTRICT 

November 1, 2017 

Janet Brown, ~ity Clerk 
City of Clayton 
6000 Heritage Trail 
Clayton, CA 94517 

SUBJECT: REQUEST FOR TRUSTEE REAPPOINTMENT 

Dear Janet: 

155 Mason Circle 
Concord. CA 94520 

phone {925) 685-9301 
fax (925) 685-0266 

www .contracostamosquifo.com 

R:4t011~ 

NOV 0 8 2017 

City ef Clayton 

This letter is to inform you that the term of Trustee Peggie Howell will expire on December 31, 
2017. 

Trustees can be appointed for a two or four year term. They serve without compensation; but are 
allowed limited expenses for actual travel in connection with meetings or business of the Board 
(see enclosed position description). The Board meets bi-monthly on the second Monday night of 
the month, and occasionally it may be necessary to hold a special board meeting. Trustees also 
serve on committees which regularly meet between board meetings. All meetings are held at the 
District office: 155 Mason Circle, Concord, California. 

Please note each member of the Board appointed from a governing body of a city shall be an 
elector of the city from which he/she is appointed, and a resident of the city which is in the 
District (California Health & Safety Code, Section 2242). 

Please notify our office in writing when an appointment has been made. 

)l}y, . 
Na~i:~ 
Administrative Secretary 

cc: Peggie Howell 

Protecting Public Health Since 1927 

· BOARD Of TRUSTEES 

President PEGGIE HOWELL Clayton • Vice President WARREN CLAYTON Pinole • Secretary H. RICHARD MANK El Cemto • Antioch LOLA ODUNLAMI 
Brentwood Vacant • Concord PERRY CARLSTON • Contra Costa County JIM P1NCKNEY. CHRIS COWEN 8. DARRYL YOUNG • Danville RANDALL DIAMOND 

Hercules Vacant • Lafayette JAMES FITZSIMMONS • Martinez DANIEL PELLEGRINI • Moraga ROBERT LUCACHER • Oakley MICHAEL KRIEG • Orinda DIANE WOLCOTI 
Pittsburg RICHARD AINSLEY. PhD • Pleasant Hill RICHARD MEANS • Richmond SOHEILA SANA. PhD • San Pablo Vacant • San Ramon PETER PAY • Walnut Creek JAMES MURRAY 



TERM: 

IN LIEU OF EXPENSES: 

QUALIFICATIONS: 

DUTIES: 

HOW TO APPLY: 

BOARD OF TRUSTEES 

First term: Two years 
Additional terms: Two or four years 

155 Mason Circle 
Concord, CA 94520 

phone (925) 685-9301 
fax (925) 685-0266 

www.contracostamosquito.com 

$100.00 per month is paid to each Trustee, if they attend a 
meeting, regardless of the number of meetings attended. 

Must be a Contra Costa County taxpayer and at least the 
voting age of 18 with an interest in any of the following 
areas: public health, public policy, wetlands, farming, 
community education, finance, personnel or land 
development. 

Board of Trustees meet the second Monday evening of 
every other mqnth. Committees meet approximately twice 
a month or as needed. 

Contact your city clerk for an application for openings 
within your city. For positions with the county at large or 
those in unincorporated areas, contact the county clerk of 
the Board of Supervisors. 

Protecting Public Health Since 1927 

BOARD OF TRUSTEES 

President PEGGIE HOWELL Clayton • Vice President WARREN CLAYTON Pinole • Secretary H. RICHARD MANK El Cerrito • Antioch LOLA ODUNLAMI 
Brentwood Vacant • Concord PERRY CARLSTON • Contra Costa County JIM PINCKNEY, CHRIS COWEN & DARRYL YOUNG • Danville RANDALL DIAMOND 

Hercules Vacant • Lafayette JAMES FITZSIMMONS • Martinez DANIEL PELLEGRINI • Moraga ROBERT LUCACHER • Oakley MICHAEL KRIEG • Orinda DIANE WOLCOTT 
Pittsburg RICHARD AINSLEY, PhD • Pleasant Hill RICHARD MEANS • Richmond SOH ElLA BANA, PhD • San Pablo Vacant • San Ramon PETER PAY • Walnut Creek JAMES MURRAy 
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TO: HONORABLE MAYOR AND COUNCILMEMBERS 

FROM: CITY MANAGER 

DATE: 21 NOVEMBER2017 

Agenda Date: l \ ~z 1 ,zotl 
! . 

Approved 

Gary A. Na 
City Manager 

SUBJECT: APPROVE CITY LETIER IN OPPOSITION TO STATE AND LOCAL TAX 
DEDUCTION ELIMINATIONS (SALT) IN ANY CONGRESSIONAL TAX 
REFORM PROPOSAL 

RECOMMENDATION 
Following presentation and opportunity for public comment, it is recommended the City 
Council authorize Mayor Diaz to sign the proposed letters to the City's congressional 
representatives indicating its opposition to any proposal to eliminate existing state and local 
tax deductions (SALT) contained in a congressional tax reform bill. 

BACKGROUND 
After receipt attendance at a meeting of the National Association of Regional Councils 
(NARC) in San Antonio, Co~ncil Member Pierce requested of City staff to place on an 
agenda the City Council's consideration of a City letter opposing congressional intent to 
eliminate the existing state and local tax deductions (on one's income tax return) in national 
discussion of a tax reform bill. 

Attached are proposed City letters to U.S. Senators Dianne Feinstein and Kamala Harris, 
and to U.S. Representative Mark DeSaulnier outlining the City Council's recommended 
stance on this federal policy issue. Attached is information on the harm to taxpayers, 
homeowners, and the local economy in Clayton prepared by the League of CA Cities (ref. 
Attachment 1), and a recent article from the Business Insider (Nov. 2, 2017) regarding the 
subject matter. 

FISCAL IMPACT 
According to the most recent data available (2015), 44.08% of tax filers in the Clayton zip 
code of 94517 claimed the SALT deduction ("married filing jointly) with an average dollar 
amount of $22,888. According to League of CA Cities' data, 6.1 million California taxpayers 
claimed the SALT deduction (2015) with the average amount at $18,000. Elimination of the 
SALT deduction would cause tightened household budgets to be less inclined to support 
local tax propositions for enhancement of local and area public services. 

Attachments: 1. Draft City letters [3 pp.] 
2. League of CA Cities information [3 pp.] 
3. Business Insider article [3 pp.] 
4. CA Department of Finance letter to CA Congressional Delegation [3 pp.] 



ATTACHMENT 1 

City Council 

}1M DIAZ, .MAYOR 

CoMMUNITY 
0EVELOPMJ!.NT (925) 673-7340 6000 HEIUTAG~ TRAIL • CLAYTON, CALIFORNIA 94517-1250 

TELEPHONE (925) 673-7300 FAX (925) 672-4917 

KEITH HAYDON, ~CE .MAYOR 

TUIJA CATALANo, CoUNCILMEMJJER 

}ULIE K. PIERCE, COUNCILMEMBER 

DAVID T. SHUEY, COUNCILMEMBER ENGINI!.BJUNG (925) 363-7433 

November 22,2017 

The Honorable Dianne Feinstein 
United States Senate, CA 
331 Hart Senate Office Building 
Washington, D.C. 20510 

Dear Senator Feinstein: 

As Congress works to develop a tax reform proposal, the Clayton City Council voted to strongly 
urge you to maintain the deductibility of state and local taxes in any comprehensive tax reform 
legislation. For more than a century the state and local tax deduction has allowed American 
taxpayers to claim one's city property, sales and in some ca~es income taxes, which reliance has 
given local governments the fmancial flexibility to meet our residents' needs. 

In Clayton's congressional district, approximately 44.08% of our tax filers claim the state and 
local income tax deduction, and the average dollar amount- taken by those with a tax status of 
"married filing jointly" is $22,888 (Clayton zip code of 94517; 2015 data). This deduction 
prevents many American taxpayers from being taxed twice on the same income by deducting 
paid state and local taxes from federal income tax. SALT also allows cities like Clayton to seek 
local tax propositions that enable us to make infrastructure investments, maintain public 
landscapes, trails and parks, and protect our communities and men and women in uniform. 

We recognize the federal tax code is convoluted and in need of simplification, yet we also know 
that double taxing American families and having the federal government pressuring cities to 
lower taxes are not the ways to pay for it. Reform cannot strip tax exemptions that many of our 
middle-class families rely on and Washington cannot deny cities the flexibility to raise the 
revenues needed to meet our communities' needs. 

Coupled with the declining federal support in cities, eliminating the SALT deduction would only 
further strain already-stressed budgets. Cities work within a balanced budget system; fiscal 
responsibility is expected and delivered. Daily, local leaders are required to respond to the 
citizens we serve. With limited resources and funds, changes such as SALT deduction 
eliminations upset the intergovernmental balance between entities and can have dire fiscal 
consequences for cities and our residents. 

We respectfully implore you: any effort to offset tax revenue lost on the back of municipal 
governments should be rejected and we urge you to preserve the deductibility of state and local 
taxes. 

Sincerely, 

Jim Diaz 
Mayor 



City il 

}IM DIAZ, MAYOR 

CoMMUNITY 

DEVELOPMENT (925) 673-7340 6000 HERITAGE TRAIL • CLAYTON, CALIFORNIA 94517-1250 
TELEPHONE (925) 673-7300 FAX (925) 672-4917 

KEITH HAYDoN, 'jqcE MAYOR 

TUIJA CATALANO, COUNCILMEMBER 

JuuE K. PIERCE, CoUNCILMEMBER 

DAVID T. SHUEY, COUNCILMEMBER ENGJNEEIUNG (925) 363-7433 

November 22, 2017 

The Honorable Kamala Harris 
United States Senate, CA 
112 Hart Senate Office Building 
Washington, D.C. 20510 

Dear Senator Harris: 

As Congress works to develop a tax reform proposal, the Clayton City Council voted to strongly 
urge you to maintain the deductibility of state and local tax .. es in any comprehensive tax reform 
legislation. For more than a century the state and local tax deduction has allowed American 
taxpayers to claim one's city property, sales and in some cases income taxes, which reliance has 
given local governments the financial flexibility to meet our residents' needs. 

In Clayton's congressional district, approximately 44.08% of our tax filers claim the state and 
local income tax deduction, and the average dollar amount taken by those with a tax status of 
"married filing jointly" is $22,888 (Clayton zip code of 94517; 2015 data). This deduction 
prevents many American taxpayers from being taxed twice on the same income by deducting 
paid state and local taxes from federal income tax. SALT also allows cities like Clayton to seek 
local tax propositions that enable us to make infrastructure investments, maintain public 
landscapes, trails and parks, and protect our communities and men and women in uniform. 

We recognize the federal tax code is convoluted and in need of simplification, yet we also know 
that double taxing American families and having the federal government pressuring cities to 
lower taxes are not the ways to pay for it. Reform cannot strip tax exemptions that many of our 
middle-class families rely on and Washington cannot deny cities the flexibility to raise the 
revenues needed to meet our communities' needs. 

Coupled with the declining federal support in cities, eliminating the SALT deduction would only 
further strain already-stressed budgets. Cities work withiB a balanced budget system; fiscal 
responsibility is expected and delivered. Daily, local leaders are required to respond to the 
citizens we serve. With limited resources and funds, changes such as SALT deduction 
eliminations upset the intergovernmental balance between entities and can have dire fiscal 
consequences for cities and our residents. 

We respectfully implore you: any effort to offset tax revenue lost on the back of municipal 
governments should be rejected and we urge you to preserve the deductibility of state and local 
taxes. 

Sincerely, 

Jim Diaz 
Mayor 

DRAFT 
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jiM DIAZ, MAYOR 

COMMUNITY 
DEVELOPMENT (925) 673-7340 6000 H!.IUTAGE TRAIL • CLAYTON, CALIFORNIA 94517-1250 

TELEPHONE {925) 673-7300 FAX {925) 672-4917 

KEITH HAYDON, VICE MAYOR 

TUIJA CATALANO, COUNCILMEMBER 

jULIE K. PIERCE, COUNCILMEMBER 

DAVID T. SHUEY, COUNCILMEMBER ENGINEUJNG (925) 363-7433 

November 22, 2017 

The Honorable Mark DeSaulnier 
United States House of Representatives, CA 11th District 
115 Cannon House Office Building 
Washington, D.C. 20515 

Dear Congressman DeSaulnier: 

As Congress works to develop a tax reform proposal, the Clayton City Council voted to strongly 
urge you to maintain the deductibility of state and local taxes in any comprehensive tax reform 
legislation. For more than a century the state and local tax deduction has allowed American 
taxpayers to claim one's city property, sales and in some cases income taxes, which reliance has 
given local governments the financial flexibility to meet our residents' needs. 

In Clayton's congressional district, approximately 44.08% of our tax filers claim the state and 
local income tax deduction, and the average dollar amount taken by those with a tax status of 
"married filing jointly" is $22,888 (Clayton zip code of 94517; 2015 data). This deduction 
prevents many American ta.Xpayers from being taxed twice on the same income by deducting 
paid state and local taxes from federal income tax. SALT also allows cities like Clayton to seek 
local tax propositions that enable us to make infrastructure investments, maintain public 
landscapes, trails and parks, and protect our communities and men and women in uniform . .• 
We recognize the federal tax code is convoluted and in need of simplification, yet we also know 
that double taxing American families and having the federal government pressuring cities to 
lower taxes are not the ways to pay for it. Reform cannot strip tax exemptions that many of our 
middle-class families rely on anp Washington cannot deny cities the flexibility to raise the 
revenues needed to meet our communities' needs. 

Coupled with the declining federal support in cities, eliminating the SALT deduction would only 
further strain already-stressed budgets. Cities work within a balanced budget system; fiscal 
responsibility is expected and delivered. Daily, local leaders are required to respond to the 
citizens we serve. With limited resources and funds, changes such as SALT deduction 
eliminations upset the intergovernmental balance between entities and can have dire fiscal 
consequences for cities and our residents. 

We respectfully implore you: any effort to offset tax revenue lost on the back of municipal 
governments should be rejected and we urge you to preserve the deductibility of state and local 
taxes. 

Sincerely, 

Jim Diaz 
Mayor 

DRAFT 
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League Contact: Eva Spiegel, (916) 658-8228 
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CSBA Contact: Troy Flint, (916) 669-3246 

CAR Contact: Matt Roberts, (213) 739-8284 

Nov. 9,2017 

FOR IMMEDIATE RELEASE 

Coalition of Local Governments, Economic Development 
Leaders, Schools and Realtors Urge California Congressional 

Delegation to Reject Tax ·Reforms that Harm Taxpayers, 
Homeowners and the Economy 

California Would be one of the States to Lose the Most from Proposed 
Reforms 

Sacramento - The associations representing California's local governments, economic 

development leaders, schools and realtors urge the California congressional delegation to protect 

the State and Local Tax deduction and a key economic development tool at risk under the Tax Cuts 

and Jobs Act in its current form. 

The SALT deduction makes the cost of living more affordable in states like California. Eliminating the 

deduction for state and local income taxes and capping the local property tax deduction at $10,000 

would hurt hard-working California families and only add to the housing afford ability crisis in the 

state by eliminating a key incentive for homeownership.ln 2015, 6.1 million California taxpayers 

claimed the SALT deduction with the average deduction at around $18,000. 

The SALT deduction has been an integral component of the federal tax code since its creation in 

1913 and was one of the six deductions allowed under the original tax code. Eliminating or capping 

federal deductibility for state and local property, sales and income taxes would represent double 

taxation and would upset the carefully balanced fiscal federalism that has existed since the 

permanent creation of the federal income tax over 100 years ago. 

Tax-exempt Private Activity Bonds (PABs) are an important tool for state and local governments to 

help finance major public projects, including transportation and water infrastructure, affordable 

http://www.cacities.org/Top/News/Press-Releases/2017 /Coalition-of-Local-Governments... 11113/2017 
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housing construction, schools- all of which are essential for job growth, healthy economies, safe 

communities and the nation's economy. Eliminating PABs' tax-exempt status would drive up the 

costs of borrowing for these projects by 25-35 percent and be a disincentive to spurring private 

sector investment in our communities. 

Given the impact on California families and our economy, we respectfully urge the California 

congressional delegation to oppose eliminating or capping the SALT deduction or removing the 

exemption on PABs as part of any tax reform proposal. 

Quotes from coalition leaders: 

Carolyn Coleman, Executive Director, League of California Cities®: "Hard working California tax 

payers and our communities would be harmed by the current proposal. We hope that California's 

congressional delegation hears this message and takes swift action to reject any proposals that 

would cause people to pay taxes on their income twice, would destabilize key incentives for 

homeownership and increase borrowing costs for state and local governments to finance projects 

that benefit our communities." 

Matt Cate, Executive Director, California State Association of Counties: 

"California Counties are increasingly concerned with several provisions in the House tax reform 

package. The narrowing of the SALT deduction alone would impact county resources and their 

ability to meet the service needs of the public. The additional changes to infrastructure financing 

tools, including the taxable status of Private Activity Bonds (PABs) and the ability to advance refund 

municipal bonds, will fundamentally harm the way counties do business on behalf of our residents." 

Gurbax Sahota, President and CEO, California Association for Local Economic Development: 

"The current tax proposal eliminates Private Activity Bonds- eliminating an important economic 

development financing tool California uses to fund manufacturing expansion, health care facilities, 

affordable housing, schools, non profits, and other economic development projects. Combined with a 

repeal of advance refunding bonds, this will absolutely impact our ability to attract investment to 

future projects like these, as well as our ability to create and retain jobs in these areas. These 

provisions are bad for California and our residents." 

Vernon M. Billy, CEO and Executive Director, California School Boards Association: 

"We urge the California delegation to act on behalf of the taxpayers in California who would be hurt 

by the elimination of the SALT deduction, including the talented school employees who work in our 

schools educating and training students. Eliminating the deduction has the same impact as raising 

property, income and sales taxes in every congressional district in our state. By effectively raising 

property taxes, the deduction also makes local school bonds more expensive, complicating our 

efforts to build and repair schools and provide students with the resources needed for a high-quality 

http://www.cacities.org/Top/News/Press-Releases/2017 /Coalition-of-Local-Governments... 11113/2017 
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21st-century education." 

Steve White, President, California Association of REAL TORS®= 

"The move by Congress to eliminate state and local tax deductions essentially levies a double tax on 

California, this and other attacks on real estate tax incentives removes the tax benefits for people to 

buy homes and raises taxes on hundreds of thousands of Californians. Homeownership has and 

continues to be the best way for families to grow wealth and increase the middle class. Congress 

should look at ways to incentivize and increase homeownership rates, not increase taxes on families 

wanting to buy a home." 

Established in 1898, the League of California Cities is a nonprofit statewide association that advocates for 

cities with the state and federal governments and provides education and training services to elected and 

appointed city officials. 

### 

© 2017 League of California Cities 

http://www.cacities.org/Top/News/Press-Releases/2017/Coalition-of-Local-Govemments... 11/13/2017 
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ATTACHMENT 3 

A part of the new GOP tax plan w"ll be a tough sell for 
Republicans in ew Jersey, New York, and California 

ELENA HOLODNY 
NOV. 2, 2017,11:09 AM 

Rep. Paul Ryan at an event on May 16, 2014. 

Reute1·s 

• The House GOP unveiled its massive tax reform bill Thursday. 
• One of the biggest hangups for Republicans in states like New York, New Jersey, and New 

York has been the proposed elimination of the state and local tax (SALT) deduction, which 
allows people to deduct those taxes from their f~deral bill. 

• House Ways and Means Committee Chair Kevin Brady said Tuesday the GOP reached a deal 
that would allow people to deduct state and local property taxes up to $to,ooo but not 
income or sales taxes. 

http://www. businessinsider .com/trump-gop-tax-plan-elhninatioa-of-salt-deducation-20 17-11 11/8/2017 
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The Trump administration and congressional Republicans took a step forward in their attempt to overhaul the 
US tax code on Thursday by releasing legislation proposing sweeping changes. 

The "Tax Cuts and Jobs Act" will include a broad set of proposed changes to the corporate and individual tax 
syste1n, building off a nine-page framework the White House and congressional Republican leaders dropped in 
Septe1nber. 

Among the details of the new bill emerging Thursday morning is a proposed elimination of the state and local tax 
(SALT) deduction, which is a benefit that allows people to deduct those taxes from their federal bill. House Ways 
and Means Committee Chair Kevin Brady said Tuesday the GOP reached a deal that would allow people to deduct 
state and local property taxes up to $10,000 but not income or sales taxes. 

While most House Republicans are in favor of getting rid of the SALT deduction, this proposal is likely to be one 
of the biggest hangups for those House Republicans in states like New York, New Jersey, and California, which 
could prove to be an obstacle to the bill's passage. 

AVERAGE STATE A D LOCAL TAX DEDUCTIO 
$0-1,000 $1-2,000 $2-3,000 $3•4,000 $4-25,000 

SOURCE: Tax Foundation BUS1NESS INSIDER 

Big wealthy urban counties have large SALT deductions on average. 

Andy Kiel'sz/Business Inside!' 

The two largest beneficiaries of the SALT deduction are higher earners and states with a lot of high-income 
residents, according to the Tax Policy Center. 

http://www.businessinsider.com/trump-gop-tax-plan-elimination-of-salt-deducation-2017-11 11/8/2017 
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Most of the claimants that benefit from the deduction live in traditionally Democratic states like California and 
New York. The Committee for a Responsible Federal Budget found that New York and California receive about 
30.5% of the total benefits from the SALT deduction. 

52 congressional districts held by Republicans registered above-average use of the SALT deduction in 2015, 
according to data from the.Intemal Revenue Service cited by Bloomberg. Those include a number of districts in 
New York, New Jersey, California, and an Illinois district of Representative Peter Roskam, the chairman of a key 
panel on tax policy. 

Some Republican House members in those states have already spoken out. Congressman Lee Zeldin (R-NY) said 
he's a "No" on the bill in its current form, citing the proposal to eliminate the SALT deduction. 

Congressman Tom MacArthur (R-NJ), meanwhile, went on Fox Business on Wednesday to defend keeping the 
property tax deduction. 

Check out of the full run down on the "Tax Cuts and Jobs Act" here. 

X 

htto://www.businessinsider.com/trump~oo-tax-plan-elimination-of-salt-deducation-2017-11 lJ/8/2017 



November 9, 2017 

California Congressional Defegation 
Washington. D.C. 20515 

Dear Members of the California Congressional Delegation: 

ATTACHMENT 4 

As the Govemor's chief fiscal advisor, I write to express the AdmlnlstratiQn's significant 
concerns with several provisions currently contained in H.R. 1 measure now under 
consideration before the Ways and Means CommHtee. 

Removing 'the state and local tax (SALT) deductions while capping the property tax 
deduction at $10,000-0ver 6 million California tax returns - one of every three - claim SALT 
deductions, Including millions of middle-income households that may not benefit from the 
increased standard deduction. While allowing up to a $10,000 deduction on property taxes 
provides some offset, only one-fourth of the state and local tax deduction consists of property 
taxes paid. The average deduction for state and local income taxes alone is nearly $16,000 per 
return, whi.le state and local property taxes average less than $6,000 per retum.· 

Reducing the cap on the mortgage interest deduction to $800,000 ($250,000 single)-This 
change will increase the cost of homeownership for many middle-class Californians. Given the 
high cost of housing in the state, mortgages for many mid-level homes are significantly above 
these caps, particularly the $250,000 cap for single fliers. More than 4 million California tax 
retums claim the mortgage interest deduction at an ave~ge of over $12,000 per retum. 

Elimination of the Interest exclusion tor Private Activity Bonds (PABs)-This will remove 
an Important tool used by the Low Income Housing Tax Credft program to construct affordable 
housing, which was used to fund nearly 20,000 affordable housing units in 2018. 

The state's Infrastructure and Economic Development Bank (1Bank) has issued Private Activity 
Bonds in support of museums. schools, performing arts centers, charitable organizations and 
research Institutes throughout the state. Elimination of Private Activity Bonds would greatly 
increase borrowing costs for such borrowers resuHing in the delay; downsizing or outright 
abandonment of these socially beneficial projects and the people and jobs who depend on 
them. 

Further, this would hurt California veterans by ending bond issuances that help around 1.000 
veterans buy a home every year. This program has been around since at least World War II. It 
seNes veterans that would not otherwise qualify for private financing, while maintaining 
foreclosure rates of less than 0.25 percent. 

Repeal of Casualty Losa Deduction-Last month's devastating wildfires in northern Califomia 
have· alone caused billions of dollars in losses, with more than 1 0,000 homes damage and over 
4, 700 more destroyed. For this and other disasters to come, it is important to maintain the 
casualty loss deduction as a way of providing relief to the victims of casualty losses both large 
and small. The repeal of the casuaHy loss deduction starting in 2018 under H.R. 1 is an 
unnecessary step that will only compound the difficulty for the many thousands of Califomians 
who either are or will be struggling to recover from devastating losses. 
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Negative Impacts on Education-Multiple provisions now in H.R. 1 negatively impact the cost 
of education for both students and educators. including the elimination of the student loan 
interest deduction, imposing a new tax on tuition waivers, elimination or reduction of various tax 
credits, and a new tax on net investment income of private colleges and universities if their 
endowments exceed $250,000 per full-time student. In total, all of the changes to education 
provisions will raise taxes on Americans by over $60 billion over ten years, which indicates a 
negative impact on California of at least $7 billion. 

Unfavorable treatment of children and families- The new $300 Family Flexibility Credit for 
the tax filer, their spouse, and for non-child dependents is temporary and expires in 2023. While 
it provides a tax benefit for many low-income families in the first four years, its expiration leads 
to those same families having much smaller net tax cuts or overall tax increases in 2023 and 
beyond. In addition, unlike the current dependent exemptions it is intended to replace, there is 
no indexing of the Child Tax Credit, which leads to its positive impact eroding over time. 

Also, requiring a Social Security number for the refundable portion of the child tax credit 
punishes working undocumented immigrants in California who file their tax returns using a 
Taxpayer Identification Number. More than $3.4 billion in federal refundable child tax credits 
were claimed by Californians in 2015, and a portion of those would have been undocumented 
immigrants filing with a Taxpayer ldentifacation Number 

Overall tax cuts for the wealthy-Lower tax rates on business income will disproportionately 
benefit higher-income individuals who are more likely to have income from limited liability 
companies, S corporations, or partnerships. Further, the repeal of the estate tax will 
disP,.oportionately benefit the wealthy. The estate tax would be fu11y repealed for deaths after 
December 31, 2023 and there would be no change to the basis step-up rule that currently 
revalues appreciated capital assets at market value at the time of death. As a resuH, wealthy 
people would be able.to simply hold on to assets until they die, pass the assets on to. their heirs, 
and all the increase in the value of the asset during the wealthy person's life will not be taxed. 
Removing the tax on inherited wealth without also repealing the basis step-up rule leads to 
increasing inequality. The Joint Committee on Taxation analysis shows that for 2027, the 
highest-income Americans - less than three-tenths of one percent of taxpayers -will realize 
almost one-third of the total benefits. 

Prioritize& corporations over individuals-The net benefits of H.R. 1 are weighted heavily 
towards corporations, with the significant cut in the corporate tax rate coupled with the removal 
of relatively few. corporate tax breaks. Instead, many deductions and tax credits taken by lower
and middle income households are either reduced or eliminated. A November 3 Joint 
Committee on Taxation analysis indicates that more than half of the tax cut goes to corporations 
while about one-third goes to businesses that pass through income to individuals. 

asslve expansion of the deficit by at least $1.7 trillion over ten years-Deficit-financed 
tax cuts are not likely to lead to significant growth effects because the negative economic effects 
of the debt would crowd out investment. Further, fiscal stimulus at this point in the business 
cycle -with the economy at full employment, corporate profit margins at all-time highs, and 
corporate cash balances at all-time highs- is unlikely to lead to significant growth above what 
would have occurred in the absence of these changes. · 



California Congressional Delegation 
November 9, 2017 
Page 3 

If you need any additional informatlon on any of these subjects. please do not hesitate to 
contact me. 

SincerelY. 

v~Jc£:2, 
Michael Cohen 
Director, Califomla Department of Finance 

cc: Governor Edmund G. Brown Jr. 



AG N 0 T 
TO: HONORABLE MAYOR AND COUNCILMEMBERS 

FROM: Janet Brown, City Clerk 

DATE: November21, 2017 

Agenda Date: J l'll ,7J:J\I 

Agenda Item: ~e.. 

Approved: 

Gary A. Napper 
City Manager 

SUBJECT: REJECTION OF UABILITY CLAIM FILED BY RAINA DENNIS FOR THE 
ALLEGED WRONGFUL DEATH OF HER DAUGHTER MARIA GAGUONE. 

RECOMMENDATION 
Approve the denial of liability claim against the City filed by Raina Dennis, mother of 
decedent Maria Gaglione, for alleged wrongful death damages reportedly occurring on May 
13,2017. 

BACKGROUND 
On November 2, 2017 the City received a liability claim filed by Ms. Raina Dennis, 
represented by Deborah Barron, related to Ms. Gaglione's death. The City is self insured for 
general liability purpose and the Municipal Pooling Authority of Northern California 
administers the self-insured program. On November 2, 2017 this liability claim was 
transmitted to the Municipal Pooling Authority for processing and investigation. 

Liability adjustors for the Municipal Pooling Authority reviewed the claim. Following its review 
the Municipal Pooling Authority has advised the City to deny the claim and issue a notice of 
rejection to the claimant. 

FISCAL IMPACT 
None. 

Attachment: Copy of Claim (1 page) 
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A E 0 
TO: HONORABLE MAYOR AND COUNCILMEMBERS 

-FROM: Janet Brown, City Clerk 

DATE: November21,2017 

Agenda Date: 11 ,zl ,zol1 

Approved: 

Gary A. Na 
City Manager 

SUBJECT: REJECTION OF LIABILITY CLAIM FILED BY MICHAEL GAGLIONE FOR 
THE ALLEGED WRONGFUL DEATH OF HIS DAUGHTER MARIA 
GAGLIONE. 

RECOMMENDATION 
Approve the denial of liability claim against the City filed by Michael Gaglione, father of 
decedent Maria Gaglione, for alleged wrongful death damages reportedly occurring on May 
13, 2017. 

BACKGROUND 
On ·November 13, 2017 the City received a liability claim filed by Mr. Michael Gaglione, 
represented by Tab Mitchell, related to Ms. Gaglione's death. The City is self insured for 
general liability purpose and the Municipal Pooling Authority of Northern California 
administers the self-insured program. On November 13, 2017 this liability claim was 
transmitted to the Municipal Pooling Authority for processing and investigation. 

Liability adjustors for the Municipal Pooling Authority reviewed the claim. Following its review 
the Municipal Pooling Authority has advised the City to deny the claim and issue a notice of 
rejection to the claimant. 

FISCAL IMPACT 
None. 

Attachment: Copy of Claim (1 page) 
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TO: HONORABLE MAYOR AND COUNCILMEMBERS 

FROM: CITY MANAGER 

DATE: 21 NOVEMBER 2017 

SUBJECT: CANCELLATION OF DECEMBER 19, 2017 AND JANUARY 2, 2018 
CITY COUNCIL MEETINGS 

RECOMMENDATION 
It is recommended the City Council, by minute motion, cancel its regular public meetings 
scheduled to be held on Tuesday, 19 December 201.7 and Tuesday, 02 January 2018. 

BACKGROUND 
Section 2.04.010 of the Clayton Municipal Code specifies that regular meetings of the 
Clayton City Council shall be held on the first and third Tuesdays of each and every month. 
Application of this Code section to the upcoming 2017 holiday calendar means the second 
City Council meeting on 19 December 2017 is within seven (7) days of Christmas and the 
first City Council meeting in January 2018 will fall on Tuesday, January 2"d following a long 
New Year's weekend. 

In years past the City Council has frequently canceled its first meeting in January of each 
year due to its proximity to New Year's Eve and Day. Recently, Clayton City Hall has also 
been closed by employee preference (i.e., using accrued personal paid leave time) during 
the week in which the Christmas holiday falls (this year: Monday, December 25th through 
Friday, December 30th). Neighboring cities' ·operations are often closed that week as well. 

Per labor agreements, City employees are off work on Monday, December 25th and 
Monday, January 1st; sworn police officers receive holiday in-lieu pay/time as opposed to 
closing municipal police operations. With City Hall employees electing to take the Christmas 
week off, it is nearly impossible or imeractical to prepare staff reports and an Agenda Packet 
for release on Friday, December 30 h for a January 2"d City Council meeting. Further, the 
cancellation of the January 2"d meeting facilitates personal holiday and travel plans of any 
members of the Clayton City Council and key City staff. 
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SUGGESTED CANCELLATION OF DECEMBER 19TH MEETING 
In evaluating the flow and tracking of agenda items for the remainder of the 2017 calendar 
year and for the 02 January 2018 meeting, as of this writing the only agenda item scheduled 
for placement on the December 19th agenda is the annual determination of City Council ad
hoc committee assignments or reassignments by the new mayor. Pushing out further, after 
discussions with management staff at the last weekly staff meeting it appears no critical or 
required action items are planned to hit on the December 19th or the January 2nd City 
Council meetings. The December 5th meeting will include several presentations in addition to 
the City's annual AB 1600 report on development impact fees' dispositions, and the 
Council's selection of its next mayor and vice mayor from within its current membership. 

Given the relative absence of agenda items to conduct pressing City business, it seems 
there is little reason to unnecessarily hold a City Council meeting on December 19th. The 
new mayor's assignments of ad-hoc committee positions would take place at the secorid 
meeting in January 2018 (Tuesday, January 16th) and the current assignments would 
remain active until that time. 

To provide optimum notice of meeting cancellation to interested members of the public and 
to our community as well as to arrange scheduling of agenda matters for the January 16th 
City Council meeting, the matter has been placed on this Agenda for advance notice, 
consideration, and action. 

FISCAL IMPACT 
There is no direct financial impact to the City for its cancellation of City Council meetings, 
except nominal savings of expenses incurred in the preparation, publication and holding of a 
Council meeting (e.g. staff time, paper and copying expenses, meeting room utilities, 
contractor video taping of the meeting for live streaming and cable television replay). 

City Hall and its operations will reopen during normal business hours on Tuesday, January 
2nd. 

If necessity or an emergency arises between canceled meetings, a special Council meeting 
may always be called by the Mayor with proper notice to members of the City Council, the 
press, and with fully-required public postings of the Agenda. 

Attachments: Calendars for December 2017 and January 2018 [2 pp.] 



December 2017 

• Nov2017 Jan 201'8.-

Sun Mon Tue Wed Thu Fri Sat 
1 2 

3. 4 5 6 7 8 9: 
City Council CCC Mayors' 
Meeting Conference -

Pleasant Hill 
1'0: 11 12 13 14 15 16 

Planning 
Commission 
Meeting 

t7:· 18 19 20 21 22 23 
City Council 
Meeting 

24· 25 Christmas - 26 27 28 29 30 
City Hall Closed Planning 

Commission 
Meeting 

3;1 



-··- ------ ----------------------
~ Dec2017 January 2018 Feb 2018 ...,._ ! 

Mon Tue Wed Thu Fri 
1 2 3 ~ 5 6 
New Year's Day- City Council Meeting 
City Hall Closed 

7 8 9 10 11 12 13 
Planning CCC Mayors' 
Commission Meeting Conference • 

Brentwood 

14 15 16 17 18 19 20 
Martin Luther King City Council Meeting 
Jr.-
City Hall Closed 

21 22 23 24 25 26 27 
Planning 
Commission Meeting 

28 29 30 31 



declaring Agenda Date: 1 \ .. z 1 w#O 'Zbtl 

November 2017 Agenda Item: _4_o.w __ _ 
as 

"Homelessness Awareness Month" 

WHEREAS, the month of November is recognized as Homelessness Awareness Month in the United States; and 

WHEREAS, the purpose of the proclamation is to educate the public and advocate with and on behalf of people 
experiencing homelessness about the many reasons people are homeless including the shortage of affordable 
housing in Contra Costa County; and to encourage support for homeless assistance service providers as well as 
community service opportunities for students and school service organizations; and 

WHEREAS, there are many organizations committed to sheltering, providing supportive services and basic 
resources to people experiencing homelessness including Anka Behavioral Health, Bi Bett, Berkeley Food and 
Housing Project, Bay Area Rescue Mission, Catholic Charities, Contra Costa Health Services, Contra Costa 
Interfaith Housing, Contra Costa Crisis Center, Greater Richmond Interfaith Program, Housing Authority of 
Contra Costa, Lifelong Medical Care, Monument Crisis Center, Northern California Family Center, Resources for 
Community Development, Satellite Affordable Housing Associates, SHELTER, Inc., STAND! For Families Free of 
Violence, Trinity Center, and Winter Nights; and 

WHEREAS, the City of Clayton recognizes that homelessness continues to be a serious problem for many 
individuals and families in Contra Costa; and 

WHEREAS, 6,105 persons in Contra Costa accessed homeless services in Contra Costa in FY 16-17; and 

WHEREAS, 640 families, including 746 minors accessed homeless services in Contra Costa in FY 16-17; and 

WHEREAS, 86'Yo of homeless veterans in Contra Costa have been homeless for 12 months or more; and 

WHEREAS, BO'Yo of people experiencing homelessness in Contra Costa lost their housing in Contra Costa; and 

WHEREAS, Contra Costa has the shelter capacity to meet only 41'Yo of the need for single adults; and 

WHEREAS, a report by California Housing Partnership in 2017 found that Contra Costa County needs over 30,000 
more affordable rental homes to meet the needs of its lowest income renters; and 

NOW THEREFORE, I, Jim Diaz, Mayor, on behalf of the Clayton City Council, do hereby proclaim November 2017 
as "Homelessness Awareness Month" and encourages all citizens to recognize that thousands of people in Contra 
Costa do not have housing and need support from citizens, and private/public nonprofit service entities .. 



Agenda Date: \ \ , 2 I ,2.o11 

TO: HONORABLE MAYOR AND COUNCIL MEMBERS 

FROM: MINDY GENTRY, COMMUNITY DEVELOPMENT DIRECTOR~ 

DATE: NOVEMBER 21, 2017 

SUBJECT: SECOND READING AND ADOPTION OF AN ORDINANCE ADDRESSING 
COMMERCIAL CANNABIS REGULATIONS 

RECOMMENDATION 
It. is recommended the City Council consider all infonnation provided and submitted, allow 
and consider all public testimony and, if determined to be appropriate, take the following 
actions: 

1. Motion to have the City Clerk read Ordinance No. 4 79 by title and number only 
and waive further reading; and 

2. Following the City Clerk's reading; by motion adopt Ordinance No. 479 to amend 
the Clayton Municipal Code Title 17 "Zoning" in order to continue to prohibit 
outdoor cannabis cultivation for personal use, and to prohibit all commercial 
cannabis activities except for cannabis deliveries originating outside of the City 
with the findings its adoption is not a project under CEQA and it will not have a 
significant adverse effect on the environment and is therefore categorically and 
statutorily exempt under CEQA (ZOA-1 0-16) (Attachment 1 ). 

BACKGROUND 
At its meeting on October 17, 2017, the City Council introduced the subject ordinance, which 
proposes to amend the Clayton Municipal Code (CMC) in order to continue to prohibit 
outdoor cannabis cultivation for personal use, and to prohibit all commercial cannabis 



activities except for cannabis deliveries originating outside of the City (Attachment 2). No 
changes were made to the Ordinance at the November 7, 2017 hearing. 

ENVIRONMENTAL 
This Ordinance is not considered to be a project within the meaning of Section 15378 and is 
exempt under Section 15061(b)(3) of the California Environmental Quality Act (CEQA) 
because it has not potential for resulting in a physical change to the environment, directly or 
indirectly. This Ordinance is also exempt pursuant to Business and Professions Code, 
Section 26055(h); therefore this Ordinance is both statutorily and categorically exempt from 
CEQA. 

FISCAL IMPACTS 
Due to the increased enforcement and regulatory costs, the passage of Proposition 64 and 
the subject Ordinance will likely result in a nominal but undeterminable financial impact to 
the City pertaining to local law enforcement and business license regulations. 

ATTACHMENTS 
1 . Ordinance 4 79 with Exhibit A [pp. 9] 

Exhibit A- Chapter 17.95 - Medical and Adult-Use Cannabis Regulations 
2. Excerpt of the Staff Report and Minutes from the November 7, 2017 City Council Meeting [pp. 30] 
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ATTACHMENT! 

ORDINANCE NO. 479 

AN ORDINANCE AMENDING SECTIONS 17.04.138, 17.36.080, 17.71.020 AND 
17.71.030 OF THE CLAYTON MUNICIPAL CODE AND ADDING CHAPTER 17.95 

ENTITLED "MEDICAL AND ADULT-USE CANNABIS REGULATIONS" TO 
CONTINUE TO PROHmiT OUTDOOR CANNABIS CULTIVATION FOR PERSONAL 

USE, AND TO PROHIBIT ALL COMMERCIAL CANNABIS ACTIVITIES, AS 
DEFINED, EXCEPT FOR CANNABIS DELIVERIES ORIGINATING OUTSIDE OF 

THE CITY 

THE CITY COUNCIL 
City of Clayton, California 

THE CITY COUNCIL OF THE CITY OF CLAYTON DOES HEREBY FIND AS 
FOLLOWS: 

WHEREAS, voters of the State of California approved the Compassionate Use Act of 
1996 ("CUA") (codified as Health and Safety Code,§ 11362.5 et seq.) to enable seriously ill 
Californians to legally possess, use, and cultivate marijuana for personal medical use free from 
prosecution under enumerated provisions of state law; and 

WHEREAS, in 2003, the California Legislature adopted the Medical Marijuana Program 
Act ("MMP") (codified as Health and Safety Code,§ 11362.7 et seq.), which permits qualified 
patients and their primary caregivers to associate collectively or cooperatively to cultivate 
marijuana for medical purposes without being subject to criminal prosecution under state law; 
and 

WHEREAS, in 2013, the California Supreme Court issued its decision in City of 
Riverside v. Inland Empire Patients Health and Wellness Center, Inc. (2013) 56 Cal. 4th 729, 
holding that nothing in the CU A or MMP preempted cities' authority to regulate or ban outright 
medical marijuana land uses; and 

WHEREAS, in 2015, the California Legislature enacted the Medical Cannabis 
Regulation and Safety Act (MCRSA) which, for the first time in the State's history, adopted 
comprehensive regulations and licensing for medical marijuana businesses; and 

WHEREAS, in 2016, California voters approved Proposition 64, the Control, Regulate 
and Tax Adult Use of Marijuana Act (AUMA), which legalized the non-medical use of 
marijuana by adults over 21 years of age, and-provides for state licensing of adult-use marijuana 
businesses; and 

WHEREAS, Senate Bill 94 ("SB 94"), signed by the Governor on June 27, 2017 to take 
effect immediately, repealed the MCRSA, and amended AUMA to consolidate the state licensing 
scheme applicable to both medical and adult-use commercial cannabis activity under a new law 
entitled the Medicinal and Adult-Use Cannabis Regulation and Safety Act (MAUCRSA); and 



WHEREAS, AUMA, as amended by MAUCRSA, recognizes, preserves and does not 
supersede or limit the authority of a local jurisdiction to adopt and enforce local ordinances that 
regulate licensed cannabis businesses, including, but not limited to, completely prohibiting the 
establishment or operation of one or more types of businesses licensed under MAUCRSA within 
the local jurisdiction (Business and Professions Code, § 26200); and 

WHEREAS, under the federal Controlled Substances Act (codified in 21 U.S.C. § 801 et 
seq.), the use, possession, and cultivation of marijuana/cannabis are unlawful and subject to 
federal prosecution without regard to a claimed medical need. As a result, access to banking 
services for commercial cannabis businesses remains limited; and 

WHEREAS, commercial cannabis land uses pose certain threats to public health, safety, 
and welfare. In particular, cannabis businesses largely operate on a cash basis because of their 
inability to obtain banking services. This characteristic makes cannabis businesses unusually 
attractive for robbery, burglary, and other theft offenses; and 

WHEREAS, permitting the establishment of commercial cannabis businesses within the 
city may increase cannabis consumption and availability within the city, and may increase youth 
exposure to and use of cannabis; and 

WHEREAS, allowing cannabis deliveries from licensed cannabis retailers, 
microbusinesses, and licensed nonprofits that are physically located outside of city limits to retail 
customers within the city balances individuals' access to cannabis, particularly for medical use 
by seriously ill residents of Clayton, with the public health and safety concerns of the City posed 
by commercial cannabis businesses; and 

WHEREAS, AUMA, as amended by MAUCRSA, legalizes cultivation of not more than 
six living cannabis plants by persons 21 years of age or older for personal use; and 

WHEREAS, AUMA, as amended by MAUCRSA, provides that a city shall not 
completely prohibit personal cultivation of cannabis inside a private residence or inside an 
accessory structure to a private residence that is fully enclosed and secure, but that a city may 
completely prohibit personal cultivation of cannabis outdoors (Health and Safety Code, § 
11362.2); and 

WHEREAS, outdoor cannabis cultivation poses additional threats to public health, 
safety, and welfare, including strong odors, the risk of criminal activity due to the "attractive 
nuisance" characteristics of cannabis (which may be visible from neighboring properties or 
recognizable from public spaces due to odors), and the risk of fires and environmental 
degradation; and 

WHEREAS, in accordance with Business and Professions Code, Section 26200, this 
ordinance effects zoning limitations that prohibit the physical establishment and operation of all 
commercial cannabis businesses within Clayton, including all commercial cultivators, 
manufacturers, testing laboratories, retailers, distributors and microbusinesses that are or will be 
licensed by the state of California pursuant to the MAUCRSA, with the exception that cannabis 



retailers, micro businesses, and licensed nonprofits legally established and located outside of the 
City of Clayton may provide delivery services to customers in Clayton, subject to the reasonable 
regulations stated herein. 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CLAYTON DOES 
ORDAIN AS FOLLOWS: 

Section 1. Incorporation of Recitals. The above recitals are true and correct and are hereby 
incorporated into this Ordinance. 

Section 2. Amendment to Clayton Municipal Code Section 17 .04.138. Clayton Municipal 
Code Section 17.04.138 is hereby amended and restated to read in it~ entirety as follows: 

"17.04.138 Medical and Adult-Use Cannabis Uses. 

For purposes of this code, medical and adult-use cannabis uses and related terms shall be as 
defined in Section 17.95.010." 

Section 3. Amendment to Clayton Municipal Code Section 17 .36.080. Clayton Municipal 
Code Section 17.36.080 is hereby amended and restated to read in its entirety as follows: 

"17.36.080 Prohibited Uses and Activities. The following uses and activities are prohibited 
in all zoning districts: 

A. Any use or activity which is prohibited by local, regional, state, or federal law unless 
expressly and affirmatively authorized by this code. 

B. Outdoor cannabis cultivation. See Section 17 .95.020. 

C. Commercial cannabis uses, as described in Section 17.95.030. 

D. Reserved. 

E. Reserved. 

F. Other uses or activities as may be determined by the Planning Commission to be of 
the same general character as those specifically prohibited." 

Section 4. Amendment to Clayton Municipal Code Section 17. 71.020. Clayt~n Municipal 
Code Section 17.71.020, Subsection (B), related to the standards of approval for administrative 
review of home occupation permits, is hereby amended and restated to read in its entirety as 
follows: 

"B. Standards of Approval. Home occupation permits approved by the Community Development 
Director shall meet the following standards at all times. 

1. The home occupation shall be subordinate and incidental to the primary use of the 
dwelling unit for residential-purposes. 

2. The home occupation shall be compatible with and not change the character of 
adjacent residential areas. 



3. The dwelling unit shall be located in an Agricultural, Residential, or Planned 
Development (Residential) District. 

4. The home occupation shall not use more than one (1) room, or twenty-five percent 
(25%) of the habitable floor area of the principle structure, whichever is greater. Garage areas 
and living areas within accessory structures and secondary dwelling units shall not be considered 
as part of the habitable floor area of the principal structure. 

5. No persons shall be employed, except the applicant and members of the resident 
family, in the conduct of the home occupation. 

6. There shall be no merchandise or services for sale, except that produced or made on 
the premises, and which can be shipped directly, electronically, or sold at another location. 

7. There shall be no signage or exterior indication of the home occupation. 
8. There shall be no outside display or storage of goods or materials. 
9. The home occupation shall not create any noise, odor, dust, fumes, vibrations, 

electrical interference, or other interference with the residential use of adjacent areas. 
10. There shall be no use of utilities or community facilities beyond that normal to the 

residential use of the property. 
11. The home occupation shall not decrease the number or size of parking spaces below 

that needed to meet the minimum off-street parking requirements for the residence. 
12. Delivery vehicles shall be limited to those types of vehicles, which typically make 

deliveries to residential neighborhoods, such as postal service, parcel deliveries, pickup trucks, 
and light vans. A maximum of four deliveries per day is allowed. 

13. The home occupation shall not generate client/student traffic to the residence. 
14. Any chemicals or hazardous materials used or stored on the property shall not exceed 

that associated with normal household activities or hobby uses. 
15. Any use of materials or mechanical equipment shall not exceed that associated with 

normal household activities or hobby uses. 
16. No home occupation permit may authorize or approve any commercial cannabis uses, 

as defined in Section 17.95.010, including but not limited to, the operation of a cannabis retailer, 
manufacturing of cannabis products, cannabis delivery service and/or the storage of cannabis in 
excess of those amounts permitted for personal use pursuant to Health and Safety Code Section 
11362.1." 

All other provisions contained in Section 17.71.020 of the Clayton Municipal Code shall remain 
in full force and effect. 

Section 5. Amendment to Clayton Municipal Code Section 17. 71.030. Clayton Municipal 
Code Section 17.71.030, Subsection (B)(1), related to the standards of approval for Planning 
Commission review of home occupation permits, is hereby amended and restated to read in its 
entirety as follows: 

"1. Standards listed in subsection 17.71.020.B.1 through 17.71.020.B.l2 and 17.71.020.B.16." 

All other provisions contained in Section 1 7. 71.030 of the Clayton Municipal Code shall remain 
in full force and effect. 



Section 6. Clayton Municipal Code Chapter 17.95 Adopted. Clayton Municipal Code, 
Chapter 17.95, entitled "Medical and Adult-Use Cannabis Regulations" is hereby added and 
adopted as fully set forth in Exhibit "A" attached hereto and incorporated herein by reference. 

Section 7. CEOA. This Ordinance is not a project within the meaning of Section 15378 and 
is exempt under Section 15061(b)(3) of the State of California Environmental Quality Act 
("CEQA") Guidelines, because it has no potential for resulting in physical change in the 
environment, directly or indirectly. The Ordinance prohibits commercial cannabis businesses 
and outdoor cannabis cultivation from establishing or occurring in the City and therefore will 
maintain the status quo. In addition, to the extent delivery services originating from outside city 
limits would be allowed subject to the regulations and discretionary review of the local 
jurisdiction where the retailer is physically established and state licensing requirements, this 
ordinance is exempt from environmental review pursuant to Business and Professions Code, 
Section 26055(h). Accordingly, the City Council finds that this Ordinance is categorically 
exempt and statutorily exempt from further CEQA review. 

Section 8. Severability. -If any section, subsection, sentence, clause, or phrase of this 
Ordinance, or the application thereof to any person or circumstances, is held to be 
unconstitutional or to be otherwise invalid by any court competent jurisdiction, such invalidity 
shall not affect other provisions or clauses of this Ordinance or application thereof which can be 
implemented without the invalid provisions, clause, or application, and to this end such 
provisions and clauses of the Ordinance are declared to be severable. 

Section 9. Effective Date and Publication. This Ordinance shall become effective thirty 
(30) days from and after its passage. Within fifteen (15) days after the passage of the Ordinance, 
the City Clerk shall cause it to be posted in three (3) public places heretofore designated by 
resolution by the City Council for the posting of ordinances and public notices. Further, the City 
Clerk is directed to cause the amendments adopted in Sections 2 through 6 of this Ordinance to 
be entered into the City of Clayton Municipal Code. 

The foregoing Ordinance was introduced at a regular public meeting of the City Council 
ofthe City of Clayton, California, held on November 7, 2017. 

Passed, adopted, and ordered posted by the City Council of the City of Clayton, 
California, at a regular public meeting thereofheld on November 21,2017 by the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 



THE CITY COUNCIL OF CLAYTON, CA 

Jim Diaz, Mayor 
ATTEST 

Janet Brown, City Clerk 

APPROVED AS TO FORM APPROVED BY ADMINISTRATION 

Malathy Subramanian, City Attorney Gary A. Napper, City Manager 

I 

I hereby certify that the foregoing Ordinance was duly adopted, passed, and ordered 
posted at a regular meeting of the City Council held on November 21,2017. 

Janet Brown, City Clerk 



Sections: 
17.95.010 
17.95.020 
17.95.030 

17.95.010 

EXHIBIT "A" 

Chapter 17.95 
MEDICAL AND ADULT-USE CANNABIS REGULATIONS 

Definitions 
Cultivation of Cannabis for Personal Use 
Medical and Adult-Use Commercial Cannabis Uses 

Defmitions. 

For purposes of this code, the following definitions shall apply. 

(A) "Cannabis" means all parts of the plant Cannabis sativa Linnaeus, Cannabis indica, or 
Cannabis ruderalis, whether growing or not; the seeds thereof; the resin, whether crude or 
purified, extracted from any part of the plant; and every compound, manufacture, salt, 
derivative, mixture, or preparation of the plant, its seeds, or resin. "Cannabis" also means 
the separated resin, whether crude or purified, obtained from marijuana. "Cannabis" also 
includes marijuana as defined by Section 11018 ofthe Health and Safety Code. Cannabis 
also includes "cannabis" as defined in Business and Professions Code, Section 26001, as 
may be amended from time to time. 

(B) "Cannabis cultivation" means any activity involving the planting, growing, harvesting, 
drying, curing, grading, or trimming of cannabis. 

(C) "Cannabis delivery" means the commercial transfer of cannabis or cannabis products to a 
customer. "Delivery" also includes the use by a cannabis retailer of any technology 
platform that enables customers to arrange for or facilitate the commercial transfer by a 
licensed retailer of cannabis or cannabis products. 

(D) "Cannabis distribution" means the procurement, sale, and transport of cannabis and 
cannabis products and any other activity allowed under the state distributor license(s), 
including, but not limited to, cannabis storage, quality control and collection of state 
cannabis taxes. 

(E) "Cannabis manufacture" means to compound, blend, extract, infuse, or otherwise make 
or prepare a cannabis product. Cannabis manufacture includes the production, 
preparation, propagation, or compounding of manufactured cannabis, or cannabis 
products either directly or indirectly or by extraction methods, or independently by means 
of chemical synthesis or by a combination of extraction and chemical synthesis at a fixed 
location that packages or repackages medical cannabis or cannabis products or labels or 
relabels its container. 

(F) "Cannabis products" means cannabis that has undergone a process whereby the plant 
material has been transformed into a concentrate, including, but not limited to, 
concentrated cannabis, or an edible or topical product containing cannabis or 



concentrated cannabis and other ingredients. Cannabis products include "cannabis 
products" as defined in Business and Professions Code, Section 26001, as may be 
amended from time to time. 

(G)"Cannabis retailer" means a facility where cannabis or cannabis products are offered, 
either individually or in any combination, for retail sale, including an establishment that 
delivers cannabis and cannabis products as part of a retail sale or conducts sales 
exclusively by delivery. For purposes of this code, the term "cannabis retailer" includes 
microbusinesses as well as nonprofits licensed under Business and Professions Code, 
Section 26070.5. For purposes of this code, "cannabis retailer" also includes medical 
cannabis dispensaries, patient collectives and cooperatives operating, or proposing to 
operate, pursuant to Health and Safety Code Sections 11362.5 and/or 11362.775, as may 
be amended. 

(H) "Cannabis testing laboratory" means a facility, entity, or site in the state that offers or 
performs tests of cannabis or cannabis products and that is both of the following: 

(1) Accredited by an accrediting body that is independent from all other persons 
involved in commercial cannabis activity in the state; and 
(2) Licensed by the Bureau of Cannabis Control. 

(I) "Commercial cannabis uses" includes all cannabis cultivation, cannabis manufacture, 
cannabis distribution, cannabis testing laboratories, cannabis retailers, cannabis delivery, 
and sale of cannabis and/or cannabis products, whether intended for medical or adult-use, 
and whether or not such activities are carried out for profit. Commercial cannabis uses 
includes "commercial cannabis activity" as defined in Business and Professions Code, 
Section 26001, as may be amended from time to time, and includes any activity that 
requires a license from a state licensing authority pursuant to the Medicinal and Adult
Use Cannabis Regulation and Safety Act, as may be amended from time to time. 
Commercial cannabis activity does not include possession or indoor cultivation of 
cannabis for personal use that is not sold and in strict accordance with Health and Safety 
Code, Section 11362.1 et seq. 

(J) "Indoor" means any location that is totally contained within a fully enclosed and secure 
private residence or accessory building located on the grounds of the private residence. 

(K) "Outdoor" means any location that is not totally contained within a fully enclosed and 
secure accessory building or primary residence. 

(L) "Private residence" means a house, an apartment unit, accessory dwelling unit, a mobile 
home, or other similar dwelling occupied for residential purposes. 

17.95.020 Cultivation of Cannabis for Personal Use. 

A. Outdoor cultivation of cannabis, including cannabis cultivation for personal medical use, 
personal adult-use, or commercial purposes is prohibited in all zoning districts in the City 
of Clayton. 



B. The indoor cultivation of cannabis is prohibited except to the extent that state law permits 
the indoor cultivation of up to six marijuana plants for personal use per private residence. 
Persons engaging in indoor cultivation must' comply with all state and local laws 
regarding fire safety, water use, electrical wiring, buildings, and indoor cultivation and 
personal use of cannabis. 

17.95.030 Medical and Adult-Use Commercial Cannabis Uses. 

A. All commercial cannabis uses, as defined in Section 17.95.010, are prohibited from 
establishing or operating within the City of Clayton. 

1. Exception for deliveries from licensed cannabis retailers. Cannabis retailers, 
whether medical or adult-use, are prohibited in the City; however, delivery of 
cannabis and cannabis products from cannabis retailers located outside of the 
City of Clayton is allowed, subject to the following restrictions: 

a. Only cannabis retailers that are licensed under the applicable laws of 
the state of California to provide cannabis deliveries, including but 
not limited to, the Medicinal and Adult-Use Cannabis Regulation 
and Safety Act (Business and Professions Code, Section 26000 et 
seq.), and operating in compliance with the applicable laws and 
regulations of the local jurisdiction in which the cannabis retailer is 
physically located ·may provide or provide for delivery of cannabis 
or cannabis products to customers in the City of Clayton. 

b. All employees of a cannabis retailer delivering cannabis or cannabis 
products shall carry a copy of the licensee's current state license, a 
government-issued driver's license, an employee identification card 
containing a name and picture, and City of Clayton business license 
issued pursuant to Chapter 5.04 of this Code. Delivery drivers shall 
also carry a copy of the delivery request and the delivery request 
shall comply with state and federal law regarding the protection of 
confidential medical information. 

c. No cannabis or cannabis products may be stored in the City. 

d. All cannabis or cannabis products' deliveries require signature and 
proof of identification for the individual signing for it. Porch drop 
offs are not allowed. 

e. Residential deliveries to a physical address only. 



ATTACHMENT 2 

TO: HONORABLE MAYOR AND COUNCIL MEMBERS 

Gary A. Napper 
City Manager 

FROM: MINDY GENTRY, COMMUNITY DEVELOPMENT DIRECTOR~ 

DATE: NOVEMBER 7, 2017 

SUBJECT: ORDINANCE ADDRESSING COMMERCIAL CANNABIS REGULA110NS 

RECOMMENDATION . 
It is recommended the City Council consider all infonnation provided and submitted, allow 
and consider all public testimony and, if detennined to be appropriate, take the following 
actions: 

1. Motion to have the City Clerk read Ordinance No. 479 by _title and number only 
and waive further reading; and 

2. Following the City Clerk's reading; by motion approve Ordinance No. 479 for 
Introduction to amend the Clayton Municipal Code Title 17 "Zoning" in order to 
continue to prohibit outdoor cannabis cultivation for personal use, and to prohibit 
all commereial cannabis activities except for cannabis deliveries originating 
outside of the City with the findings its adoption is not a project under CEQA and 
it will not have a signmcant adverse effect on the environment and is therefore 
categorically and statutorily exempt under CEQA (ZOA-10-16) (Attachment 1). 

BACKGROUND 
On December 20, 2016, the City Council passed an Urgency Ordinance banning the 
personal outdoor cultivation of cannabis, which is limited to six plants per residence, in 
addition to a ·staff presentation requesting policy direCtion from the Council regarding 
Proposition 64, the Control, Regulate, and Tax Adult Use of Marijuana Act ("AUMA") 
(Attachment 2). Following staffs presentation, the City Council provided policy direction to 



staff to not regulate the indoor cultivation for the personal use of marijuana; add provisions in 
the ClaYton Municipal Code to treat marijuana similarly to alcohol with no consumption in 
public; defer further marijuana-related issues into 2017 to allow more time for legal 
clarification; and lastly determine what actions neighboring jurisdictions have taken. 

On October 3, 2017, staff followed up with a policy presentation to the City Council by 
providing updated infonnation on cannabis regulations, a summary of the actions taken by 

· surrounding jurisdictions, and recommendations regarding the affirmative regulation and 
prohibition of cannabis activities (Attachment 3). The City Council responded with policy 
direction to staff to prohibit all commercial cannabis activities (retail sales, commercial 
cultivation, distribution, testing, and manufacturing), except for deliveries originating outside 
of the city limits. This direction was based on concerns regarding the cannabis industry in 
California being new and is relatively untested; the State of California is lacking complete 
industry regulations; Clayton is a small city with limited resources to be on the forefront of 
these issues; security; and impacts to public safety. 

On October 17, 2017, the Planning Commission recommended, 4-0 vote (one 
Commissioner absent), to the City Council adoption of the subject Ordinance (Attachment 
4 ). The Commission agreed the prohibition of the commercial cannabis activities, with the 
exception of deliveries, was appropriate for Clayton. 

For a more in depth overview on the regulation of cannabis at the federal, state, and local 
levels, see Attachments 2 and 3. 

DISCUSSION 
The State of California will begin issuing a variety of license types, for the various aspects of 
the cannabis industry, to businesses on January 2, 2018. Clayton does not legally have to 
have an ordinance in place by January 1 , 2018, but cities will only have sixty days to 
respond to the state once notified of an application to open a business in the jurisdiction. 
Further, under SB 94, if a local jurisdiction does not have an ordinance enacted to address 
the licensed activity, the state can unilaterally issue a license for that business. The State is 
only prohibited from issuing a license if the business activity would violate local ordinances 
and if there is no applicable ordinance, then there is no violation. Further, the City is 
required to submit any ordinances pertaining to the regulation or prohibition of cannabis to 
the State, thereby informing the licensing entities of local requirements and/or prohibitions. 

Based on the policy direction provided by the City Council at its October 3, 2017 meeting, 
the proposed Ordinance prohibits the following activities for both medical and adult-use 
cannabis: retail sales, commercial cultivation, distribution, delivery, testing, manufacturing, 
and continues to prohibit the outdoor cultivation of cannabis for personal use. 
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The proposed Ordinance does affinnatively allow, but regulates, deliveries of both medical 
and adult-use cannabis originating outside of the city limits from licensed cannabis retailers, 
subject to the fotlowing restrictions: 

• Only cannabis retailers ~hat are licensed by the State may deliver to 
customers within the city of Clayton. 

• All employees of a cannabis retailer making deliveries of cannabis or 
cannabis products will have to carry: 1) copy of the licensee's current 
state license, 2) a government-issued driver's license, 3) an employee 
identification card containing a name and picture, and 4) a City of 
Clayton business license. 

• No cannabis can be stored in the city. 
• All deliveries will require a signature and proof of identification; no 

porch drop-offs. 
• Deliveries to physical residential addresses only. 

OTHER ISSUES 
The policy directions by the City Council at its meetings on December 20, 2016 and October 
3, 2017 included amending the Clayton Municipal Code to restrict the use of cannabis to 
mimic that of alcohol, with no consumption in public. Given the short timeframe, between 
now and when the state will begin to issue licenses on January 2, 2018, staff will return to 
the City Council with an ordinance amending the Clayton Municipal Code regarding the 
smoking and ingesting of cannabis in public prior to the summer of 2018. 

Lastly, any prohibition made by the City Council regarding cannabis uses can also be 
revised at a later date if there is a change of policy or if additional infonnation arises. 

FISCAL IMPACTS 
Due to the increased enforcement and regulatory costs, the passage of Proposition 64 and 
the su~ject Ordinance will likely result in a nominal but undetenninable financial impact to 
the City pertaining to local law enforcement and business license regulations. 

ATTACHMENTS 
1. Ordinance 479 with Exhibit A [pp. 9] 

Exhibit A- Chapter 17.95- Medical and Adult-Use Cannabis Regulations 
2. Excerpt of the Staff Report and Minutes from December 20, 2016 City Council Meeting [pp. 17] 
3. Excerpt of the Staff Report and Minutes from the October 3, 2017 City C~uncil Meeting [pp. 1 O] 
4. Excerpt of the Staff Report from the October 17, 2017 Planning Commission Meeting (pp. 8] 
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ATTAC E T2 ~genda Date: 12.-U>-lctle 

Agenda ltem: ..... 'l ... Cl ___ _ 

Approv 

0 
10: HONORABLE MAYOR AND COUNCIL MEMBERS 

FROM: ALA SUBRAMANIAN, CITY ATTORNEY 
MINDY GENTRY, COMMUNnY DEVELOPMENT DIRECTOR~ 

DATE: DECEMBER 20, 2016 

SUBJECT: DISCUSSION OF POTENTlAL RECREATIONAL MARUUANA 
REGULATIONS- PROPOSmoN 64 

RECOMMENDATIONS 
It is recommended the City Council: 

1a. Motion to have the City Clerk read the Urgency Ordinance No. 473 by title and 
number only and waive further reading; and 

1 b. Following the City ·Clerk's reading; by motion adopt Urgency Ordinance No. 473 to 
prohibit the personal use of outdoor cultivation of marijuana (Attachment 1 ); and 

2. Discuss and provide direction to staff on the various ,issues regarding the potential 
prohibition and/or regulation of recreational marijuana following the passage of 
Proposition 64. 

BACKGROUND 

CONTROLED SUBSTANCES ACT 
In 1970, Congress passed the Controlled Substances Act (CSA), which is the federal 
government's drug policy under which the ·manufacture, importation, possession, use and 
distribution of marijuana is illegal. According to the CSA, marijuana is classified as a 
Schedule 1 narcotic, which means it is defined as a drug· with no currently aceepted medical 
use and has a high potential for abuse. 
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PROPOSITION 216: THE COMPASSIONATE CARE ACT 
In 1996 Califomia voters passed Proposition 21·5 exempting patients and defined caregivers 
who. possess or cultivate marijuana for medical treatment recommended by a physician from 
criminal laws, which otherwise prohibit possession or cultivation of marijuana. 

COLE MEMO 
In 2009, the federal government announced it would effectively end the raids on distributors 
of marijuana. These marijuana enforcement guidelines were updated in June of 2011 and 
most recently in August of 2013, which are known as the Cole Memo. The Cole Memo 
issued updated guidelines to federal prosecutors ·conceming marijuana under the Controlled 
Substances Ad and set the priorities of the Department of Justice. The Cole Memo 
essentially conveys that states that have legalized marijuana should have a robust 
regulatory system in place and demonstrate the willingness of enfOrcement of such 
regulations. Further, the Memo hints that prosecuting state legal· marijuana enterprises are 
probably not an· efficient use of federal resources. 

This guidance regarding marijuana enforcement occurred under the Obama Administration 
and given a new administration with a possibly less lenient stance on marijuana usage will 
be taking office on January 20, 2017 this could possibly change the Department of Justice 
guidelines for state's that have legalized marijuana. 

MEDICAL MARIJUANA REGULATION AND SAFETY ACT (MMRSA) 
In September of 2015, the State of Califomia passed three separate bills: AB 266, AB 243, 
and AB 643, which are collectively known as the Medical Marijuana Regulation and Safety 
Act (MMRSA). These bills effectively created a comprehensive state licensing system for 
the commercial cultivation, manufacture, retail sale, transport, distribution, delivery, and 
testing of medical marijuana. While the law went into effect January 1 , 2016, the state will 
not begin issuing licenses until January 1, 2018. 

PROPOSITION 64 
On· November 8, 2016, voters approved Proposition 64, the Control, Regulate, and Tax 
Adult Use of Marijuana Act ("AUMA"). The State of Califomia passed Proposition 64 with 
57.1 o/o in· favor. Locally, C~ntra Costa County voted 60. 72o/o ka favor and Clayton voted 
53.8% in favor. AUMA legalized possession, transport, purchase, use, and transfer of 
recreational marijuana for individuals 21 years of age or older. Under AUMA, adults can 
possess up to 28.5 grams of marijuana, up to 8 grams of marijuana In the fonn of 
concentrat$d cannabis, which may be present in marijuana products such as edibles, and 
up ·to six living marijuana· plants, and any marijuana produced by those plants. It would also 
legalize the cultivation of marijuana, marijuana delivery services, and recreational marijuana 
retail services. Proposition 64 took effect immediately following Hs passage and while some 
of these issues will not be in effect until January 1, 2018 when the State of California starts 
to issue licenses for the commercial sale, distribution, and cultivation of marijuana; there are 
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some aspects of the law that went into immediate effect such as the personal use and 
cultivation of marijuana. 

AUMA allows for local control of marijuana uses. It allovvs local governments to: 
• Ban all marijuana-related businesses outright, including marijuana dispensaries, 

delivery services, and any recreational marijuana retail services~ 
• Ban the outdoor cultivation of marijuana, unless the California Attorney General 

determines marijuana is no longer illegal under federal law (If marijuana is federally 
legalized, outdoor cultivation could be regulated, but not prohibited). 

• Reasonably regulate indoor cultivation in private residences, but not ban it outright. 
AUMA would allow indMduals to grow up to six marijuana plants in their home, and 

. to possess all of the marijuana those plants provide. 

EXISTING MARIJUANA REGULATIONS IN CLAYTON 
Currently, the City of Clayton laws referencing marijuana mostly pertain to medical purposes 
and the Municipal Code is silent on the recreational use of marijuana. Per Section 
17.36.080 of the Clayton Municipal Code, the City has prohibited: medical marijuana 
dispensaries; testing laboratories; facilities that store or maintain marijuana as part of their 
operations; and outdoor cultivation or production of cannabis; and some indoor cultivation 
(Attachment 2 and 3). The CMC does allow for the indoor cultivation of medical marijuana 
within residential zones within a detached, f~lly enclosed and secure secondary structure or 
witnin a primary residential structure at a location inhabited by a qualified patient or primary 
caregiver. In March of 2016, the City Council allowed for the delivery of medical marijuana 
due to accessibility concerns for community patients. 

Additionally, the regulation of medical and recreational marijuana does not have to be 
consistent with one another and can be regulated differently. 

STATUS OF RECREATIONAL MARIJUANA IN NEIGHBORING JURISDICTIONS 
Since this issue is extremely new, staff researched the policies and status for recreational 
marijuana in neighboring jurisdictions: 

• Concord - Ban on outdoor cultivation and is waiting on providing further direction 
until additional infonnation is made available. 

• Walnut Creek - Provided direction to staff to address the various issues, but have not 
acted on any aspects of Proposition 64 thus far. 

DISCUSSION 

Under AUMA, recreational use of marijuana is legal, as is recreational possession of 
marijuana and some level of indoor cultivation. Staff suggests the adoption of an Urgency 
Ordinance to ban the outdoor cultivation of marijuana, which is discussed in further detail 
below, as it is consistent with City Council previous action to ban the outdoor cultivation of 
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medicinal marijuana plants. In addition, staff is looking for direction from t~e City Council on 
the following policy issues: 1. Commercial retail sale; 2. Cultivation; 3. Delivery; 4. Testing; 
and 5. Personal use of marijuana. Based on the direction given regarding these policy 
issues, staff will retum with additional infonnation and proposed ordinances at a later date 
for Council consideration. 

ISSUE #1: OUTDOORANDOOR CULT/VA nON FOR. PERSONAL USE 
As stated previously, AUMA allows for the keeping of up to six marijuana plants for those 
over 21 years· or·older for personal use which can be cu~ivated either indoors or outdoors. 
Cities can regulate the cultivation of marijuana by banning or regulating the outdoor 
cultivation and "reasonably regulating" the indoor cuHivation. 

Given the City's Council's previous position prohibiting the outdoor cultivation of medical 
marijuana and staff's immediate concems regarding the outdoor cultivation of recreational 
marijuana su~ as marijuana cultivation sites being clearly visible from public areas and 
easily accessible by the public, including youth and children; attraction to those looking to 
steal marijuana; the odorous nature of the plants; the potential for broader growth due to a 
larger space; and is less secure. Further, H is conceivable under the AUMA one could grow 
up to six plants in one's front yard unless local regulation prohibits it. These ooncems raise 
an immediate threat to the public health, safety, and welfare in the c~ due·to the negative 
effects created by the outdoor· cultivation of marijuana. Due to these concerns and the 
Council's previous position on banning the outdoor cultivation of medical marijuana, staff is 
recommending the City Council adopt an Urgency Ordinance 473, pursuant to CalifOmia 
Government Code Sections 36934, 36937, and 65858, placing an immediate ban on the 
outdoor cultivation of marijuana. 

While AUMA allows for the prohibition of outdoor cultivation, local jurisdictions cannot 
prohibit the indoor cultivation but can .. reasonably regulate". The ·clayton Municipal Code 
allows for the indoor cultivation of medical marijuana but does not provide any regulations 
beyond those .established by State law (Attachment 2 and 3). 

• POLICY QUESTION: Does the City Council wish to reasonably ·regulate the indoor 
cultivation of marijuana? These ~ulations could range from a robust pennitting 
system, including inspections by code enforcement, to a registration requirement 
system or no requirements beyond compliance with existing State law. 

ISSUE #2: INDOOR/OUTDOOR COMMERCIAL CULnVATION 
Proposition 64 establishes a regulatory .framework for commercial recreational marijuana 
operations. Local jurisdictions retain local land use and zoning authority over these 
operations; therefore jurisdictions may elect to allow or to prohibit the commercial outdoor 
and commercial indoor cultivation. A state license would be required for commercial indoor 
or outdoor cultivation of marijuana and the state would not issue a license unless the local 
jurisdiction pennitted the operation of such business. 
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• POLICY QUESTION: Does the C.ity Council wish to allow the indoor or outdoor 
commercial cultivation of marijuana? · 

• If the Council allows commercial cultivation; how does the Council foresee regulating 
these activities? These regulations could include a pennit process, land use 
applications, security measures, and/or codified restrictions on locations and 
operating procedures. 

ISSUE #3: COMMERCIAL MARIJUANA ACTIVITIES 
Under AUMA, the creation of a variety of new commercial marijuana ventures, including 
recreational retail services, is forthcoming. The following is a list of possible commercial 
activities that could occur around recreational marijuana: commercial delivery, commercial 
manufacturing, commercial testing, and any commercial dispensaries or recreational 
retailers. This list is not comprehensive and there could conceivably be commercial 
recreational marijuana operations that have not been established or thought of yet. ll)e City 
Council could ban all commercial uses or allow some or all of these commercial uses with 
appropriate regulations." Staff is seeking direction on the following policy issues: 

• POLICY QUESTIONS: Allow or prohibit commercial marijuana activities within the 
City of Clayton? 

• If the Council would allow the operation of commercial marijuana uses, .identify which 
uses the Council would prohibit and whi.ch ones H would allow. 

• If the Council allows commercial marijuana activities, please specify the general 
parameters of how the Council would· like to regulate these activities. These 
regulations could include a pennit process, land use applications, security measures, 
and/or codified restrictions on locations and operating procedures. 

• If the Council wishes to allow commercial recreational marijuana uses does the 
Council wish to explore the fees and taxes to be imposed on these types of uses? 

• Shall the City allow for recreational marijuana deliveries that begin or end within the 
City's boundaries? AUMA allows for the prohibition of deliveries but cannot prevent a 
delivery service from using public roads to pass through its jurisdiction. The City 
currently allows medical marijuana to be delivered in its· municipal limits. 

ISSUE #4: REGULATION OF PERSONAL MARIJUANA USE LOCATIONS 
As indicated above, AUMA legalizes recreational use of marijuana. This means the City can 
no longer ban the use of marijuana by an individual in their own home. AUMA does not 
allow the smoking or ingesting of marijuana or marijuana produCts in any public place, 
absent local enabling legislation allowing use of marijuana or marijuana products in some 
public places. While AUMA does not define "public place," it does limit the smoking of 
marijuana to places where tobacco is pennitted, which would be subject to the Clayton 
Municipal Code's smoking regulations (Attachment 4). Therefore anyone smoking in a 
blatantly public place without a local ordinance allowing so would be in violation of AUMA 
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and guilty of an infraction. However, the City's smoking ordinance does not explicitly 
mention marijuana. Note that medical marijuana is governed under a separate state 
statutory scheme and may be subject to different enforcement protocols. In addition, if the 
City Council opts to revise the smoking regulations to include marijuana, the Council may 
want to al$0 expand the smoking ordinance to prohibit smoking in quasi-public spaces. 
These quasi-public spaces could include front yards, parking lots, and shopping ·centers. · 

• POLICY QUESTION: Does the City Council wish to modify the smoking ordinance to 
include marijuana? 

• Does the Council wish to limit the scope of the allowable smoking locations? 

OTHER ISSUES 
Since ProposHion 64 is so new, the City Council may wish to consider waiting on providing 
policy directions to staff to see how legal interpretations may change over time. However, 
staff recommends at least acting on the outdoor cultivation aspect as this element. is the 
most pressing issue. The other issues can wait to be addressed ln 2017 because the State 
of California will not start issuing licenses for commercial operations until January 1, 2018. 

Further. the City Council may want to delay direction and base its decision on what 
neighboring jurisdictions will adopt. For example if Concord allows commercial retail sales, 
this could negatively impact the City of aayton from these uses but the City will not be privy 
to any of the associated revenue. Any decision made by the City Council can also be 
revised at a later date if there is a change of sentiment or if addHional infonnation arises. 

OPTIONS . 
The City Council can also consider the following options: 

1) Not adopt Urgency Ordinance 473 prohibiting the outdoor cultivation of recreational 
marijuana. Should that be the City Council's preferred directive. a corollary _question 
arises whether the City's current prohibition on outdoor cultivation for medicinal 
marijuana, presently in place. should·be lifted by a subsequent ordinance at its next 
public meeti~g. 

2) Adopt an· Urgency Ordinance placing a temporary moratoiium on the outdoor 
cultivation of recreational marijuana and direct staff to explore regulating the outdoor 
cultivation of both recreational and medical marijuana for personal use. 

FISCAL IMPACTS 
Due to the increased enforcement and regulatory costs, the passage of Proposition 64 will 
likely result in a number of financial impacts to the City and depending on the direction of the 
City Council in response· to Proposition 64 these costs may be more or less impactful. 
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If the City Council chooses to adopt an outdoor personal cultivation ban and/or regulations 
governing indoor/outdoor cultivation, such regulations will likely lead to an increase in 
administrative and code enforcement costs. 

If the City Council adopts a commercial marijuana ban, such regulations will likely lead to an 
increase in administrative and enforcement costs. Alternatively, if the City Council adopts 
business regulations to govern marijuana businesses, such regulations will likely lead to an 
increase in administrative and enforcement costs, but may also le.ad to increased revenue 
due to the imposition of new business license fees and taxes. Any new taxes must be 
adopted pursuant to a vote of the electorate in accordance with Proposition 218. 
Furthennore, any general tax ballot measure would likely have to be consolidated with a 
regularly scheduled City Council election. 

If the City Council chooses to adopt changes to the City's smoking regulations this could 
increase the costs of enforcement and regulation. 

ATTACHMENTS 
1. Urgency Ordinance 473 [pp. 5] 
2. CMC Section 17.36.080- Prohibited Uses and Activities [pp. 1] 
3. CMC Section 17.04.138- Medical Cannabis Uses [pp. 1] 
4. CMC Section 8.14- Regulation of Smoking [pp. 6] 
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ATTACHMENT I 

ORDINANCE NO. 473 

AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CLAYTON, 
CALIFORNIA, ENACTED PURSUANT TO CALIFORNIA GOVERNMENT CODE 

SECTION 36937 ESTABLISHING A PROHIBITION ON THE OUTDOOR 
CULTIVATION OF MARIJUANA FOR PERSONAL USE 

THE CITY COUNCIL 
City of Clayton, CaHfornia 

THE CITY COUNCIL OF THE CITY OF CLAYTON DOES HEREBY FIND AS 
FOLLOWS: 

WHEREAS, the City of Clayton, California (the "City'') is a municipal corporation, duly 
organized under the constitution and laws of the State of California; and· 

WHEREAS, on November 8, 2016, voters approved Proposition 64, the Control, 
Regulate, and Tax Adult Use of Marijuana Act ("AUMA"); and 

WHEREAS, the AUMA regulates, among other i~, the use of marijuana for personal 
and commercial purposes, including the recreational use of marijuana by adults over 21 years of 
age; and 

WHEREAS, to regulate personal use of marijuana, the AUMA adds Section11362.1 to 
the Health and Safety Code, which makes it "lawful under state and local law" for persons 21 
years of age or older to ''possess, process, transport, purchase, obtain, or give away to persons 21 
years of age or older without any compensation whatsoever'' ·up to 28.5 grams of marijuana or 
not more than eight grams of marijuana in the form of concentrated cannabis contained in 
marijuana products; and 

WHEREAS, the AUMA makes it lawful for those individuals to "possess, plant, 
cultivate, harvest, dry, or process not more than six living marijuana plants and possess the 
marijuana produced by the plants; and 

WHEREAS, the AUMA makes it lawful for those individuals to smoke or ingest 
marijuana or marijuana products; and 

WHEREAS, the AUMA authorizes cities .to ''reasonably regulate" without completely 
prohibit4lg cultivation of marijuana inside a private residence or inside an "accessory structure to 
a private residence located upon the grounds of a private residence that is fully enclosed and 
secure"; and 

WHEREAS, the AUMA authorizes cities to completely prohibit outdoor cultivation on 
the grounds of a private residence, up to and until a "determination by the California Attorney 
General that nonmedical use of marijuana is lawful in the State of California under federal law"; 
and 
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WHEREAS, the outdoor cultivation of marijuana for personal use could be visible from 
public areas and easily accessible by the public, including youth and children; attracting those 
looking to steal marijuana; the plants are odorous; there is potential for broader growth; and the 
plants are less secure; and 

WHEREAS, absent appropriate local regulation authorized by the AUMA, state 
regulations will control; and 

WHEREAS, the ''Medical Marijuana Regulation and Safety Act" ("MMRSA"), which 
took effect January 1, 2016, regulates use of marijuana for medical purposes; and 

WHEREAS, the MMRSA contains a provision which provides that the State shall 
become the sole authority for regulation under certain parts of the Act unless local governments 
pass their own regulations; and 

WHEREAS, in May 2013, the California Supreme Court held in City of Riverside v. 
Inland Empire Patients Health and Wellness Center, Inc., 56 Cal. 4th 729 (2013) that cities have 
the authority to regulate or ban outright medical marijuana land uses; and 

WHEREAS, the California Attorney General's August 2008 Guidelines for the Security 
and Non-Diversion of Marijuana Grown for Medical Use recognizes that the cultivation or other 
concentration of marijuana in any location or premises without adequate security increases the 
risk that nearby homes or businesses may be negatively impacted by nuisance activity such as 
loitering or crime; and 

WHEREAS, under the Federal Controlled Substances Act, the use, possession, and 
cultivation of marijuana are unlawful and subject to federal prosecution without regard to a 
claimed medical need; and 

WHEREAS, based on the findings above the potential establishment of marijuana 
cultivation and other uses in the City without regulation poses a current and immediate threat to 
the public health, safety, and welfare in the City due to the negative land use and other impacts 
of such uses as described above; and 

WHEREAS, California Government Code Section 36937 expressly authorizes the City 
Council to adopt by four-fifths (4/5) vote, an urgency ordinance which is necessary for the 
immediate protection of the public health, safety, and welfare; and 

WHEREAS, the Clayton City Council has reviewed all written evidence and oral 
testimony presented to date on this matter. 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CLAYTON DOES 
ORDAIN AS FOLLOWS: 

Section 1. The City Council has duly considered the full record before it, which may 
include but is not limited to such things as the City staff report, testimony by staff and the public, 
and other materials and evidence submitted or provided to the City Council. Furthermore, the 
recitals set forth above are found to be true and correct and are incorporated herein by reference. 
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Section 2. The City Council hereby finds, determines, and declares that this Urgency 
Ordinance adopted pursuant to California Government Code Section 36937(b) is necessary 
because: 

A. Certain provisions of the AUMA became effective November 9, 2016, and 
contain provisions which allow for local govemments to reasonably regulate or 
ban certain activities thereunder. 

B. There is a current and immediate threat to the public health, safety, and welfare of 
the City and its community, thereby necessitating the immediate enactment of this 
prohibition as an urgency ordinance in order to ensure that outdoor cultivation for 
personal use will not occur. 

Section 3. Urgent Need. Based on the foregoing recitals and findings, all of which 
are deemed true and cotTect, this interim ordinance is urgently needed for the immediate 
preservation of the public health, safety, and welfare .. 

Section 4. Amendment to Clavton Municipal Code Section 17 .36.080. Clayton 
Municipal Code Section 17.36.080 is hereby amended as follows: 

apply: 

Prohibited Uses and Activities. The following uses and activities in all zoning districts: 

(a) Any use or activity which is prohibited by local, regionaL state, or federal law: 
(b) Establishment or operation of medical marijuana. dispensaries, as defined in 

Section 17.04.138; 
(c) Outdoor cultivation or production of recreational marijuana for personal use 

or production of medical marijuana; 
(d) Indoor cultivation or production of medical marijuana. expecting medical 

mariiuana cultivation or moducti~n in residential zones within a detached. 
fully enclosed and secure secondBrv structUre or within a primary residential 
care giver as defined in Health and Safety Code section 11362.7: and 

(e) Other use or activities as may be. determined by the. Planning Commission to 
be of the same general character as those specifically prohibited. 

SectionS. Dermitions. For pwposes ·of this ordinance, the following definitions shall 

A. "Cultivation" means any activity involving the planting, growing, harvesting, 
drying, curing, grading, or trimming of marijuana. 

B. "Marijuana" m~ans all parts of the plant Cannabis sativa L., whether growing or 
not; the seeds thereof; the resin extracted from any part of the plant; and every 
compound, manufacture, salt, derivative, mixture, or preparation of the plant, its 
seeds or resin. It does not include: 

i. Industrial hemp~ as defined in Section 11018.5 of the California Health & 
Safety Code; or 

ii. The weight of any other ingredient combined with marijuana to prepare 
topical or oral administrations, food, drink, or other product. 
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C. "Person" includes any individual, 'finn, co-partnership, joint venture, association, 
corporation, limited liability company, estate, trust, business trust, receiver, 
syndicate, or any other group or combination acting as a unit, and the plural as 
well as the singular. 

Section 6. Penalty for Violation. No person, whether as principal, agent, employee 
or otherwise, shall violate, cause the violation of, or otherwise fail to comply with any of the 
requirements of this seCtion. Every act prohibited or declared unlawful, and every failure to 
perfonn an act made mandatory by this section, shall be a misdemeanor or an infraction, at the 
discretion of the City Attorney or the District Attorney. In addition to the penalties provided in 
this section, any condition caused or permitted to exist in violation of any of the provisions of 
this section is declared a public nuisance and may be abated as provided in Chapter 1.18 of this 
Municipal Code and/or under state law. 

Section 7. Authority. This urgency ordinance is enacted pursuant to the authority 
conferred upon the City Council of the City of Clayton by Government Code Section 36937, and 
therefore shall be in full force and effect immediately upon its adoption by a four-fifths (4/5) 
vote of the City Council.· 

Section 8. CEQA. This Ordinance is not a project within the meaning of Section 
15378 of the State of California Environmental Quality Act ("CEQA") Guidelines, because it has 
no potential for resulting in physical change in the environment, directly or indirectly. The City 
Council further finds, under Title 14 of the California Code of Regulations, Section 15061(b)(3), 
that this Ordinance is nonetheless exempt from the requirements of CEQA in that the activity is 
covered by the general rule that CEQA applies only to projects which have the potential for 
causing a significant effect on the environment. Where it can be seen with certainty that there is 
no possibility that the actiVity in question inay have a significant effect on the environment, the 
activity is not subject to CEQA. The City Council, therefore, directs that a Notice of Exemption 
be filed with the County Clerk of the County of Contra Costa in accordance with CEQA 
Guidelines. 

Section 9. Severability. If any section, subsection, sentence, clause, or phrase of this 
Ordinance, or the application thereof to any person or circumstances, is held to be 
unconstitutional or to be otherwise invalid by any court competent jurisdiction, such invalidity 
shall not affect other provisions or clauses of this Ordinance or application thereof which can be 
implemented without the invalid provisions, clause, or application, and to this end such 
provisions and clauses of the Ordinance are declared to be severable. 

Section 10. Custodian of :Q..ecords. The documents and materials that constitute the 
record of proceedings on which this Ordinance is based are located at the City Clerk's office 
located at 6000 Heritage Trail, Clayton, CA 94517. The custodian of these records is the City 
Clerk. 

Section 11. Restatement of Existing Law. Neither the adoption of this ordinance nor 
the repeal of any other ordinance of this City shall in any manner affect the prosecution for 
violations of ordinances, which violations were committed prior to the effective date hereof, nor 
be construed as a waiver of any license or penalty or the penal provisions applicable to any 
violation thereof. The provisions of this ordinance, insofar as they are substantially the same as 
ordinance provisions previously adopted by the City relating to the same subject matter or 
relating to the enumeration of permitted uses under the City's zoning code, shall be construed as 
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restatements and continuations, and not as new enactments. 

Section 12. Certification. The City Clerk shall certify as to the adoption of this 
Urgency Ordinance and shall cause it to be published within fifteen (1 5) days of the adoption and 
shall post a certified copy of this Urgency Ordinance, including the vote for and against the 
same, in the Office of the City. Clerk, in accordance with California Government Code Section 
36933. 

Passed, adopted, and ordered posted by the City Council of the City of Clayton at a 
regular public meeting thereof held on December 20, 2016 by the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

THE CITY COUNCIL OF CLAYTON, CA 

Jim Diaz, Mayor 
ATTEST 

Janet Brown, City Clerk 

APPROVED AS TO FORM APPROVED BY ADMINISTRATION 

M~athy Subramanian, City Attorney Gary A.. Napper, City Manager 

I hereby certify that the foregoing Ordinance was duly adopted, passed, and ordered 
posted at a regular meeting of the City Council held on December 20,2016. 

Janet Brown, City Clerk 
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Max Kahn, Northgate High School student, added our nation is led by egregious levels 
of income inequality, specifically in the Bay Area; it is imperative Congress act in any 
way to reduce and curtail gaps between the "haves and the have nots" in our society. 
Like Portland, Senator DeSaulnier proposed a similar measure when he was in the 
California State Senate with a corporate. tax imposed based on a CEO earning over 1 00 
times the amount of the median salary of the average worker. He would like to see the 
City of Clayton curtail the inequality of income in its community and do the same. 

7. PUBLIC HEARINGS 

(a) Public Hearing to consider the adoption of Urgency Ordinance No. 473 to prohibit 
outdoor· cultivation of recreational .marijuana plants, and discussion of various local 
policy issues arising from the California voters' passage of Prop 64 regarding local 
regulation of legal recreational marijuana. 

[Councilmember David Shuey arrived-7:14p.m.] 

Community Development Director Mindy Gentry advised she would summarize 
prevailing federal, state and local laws on this subject before addressing the local policy 
questions. She provided background regarding marijuana regulation per federal law: in 
1970 Congress passed the Controlled Substances Act declaring marijuana as a 
Schedule 1 narcotic, defined as a drug with no currently accepted medical use and has a 
high potential for abuse. That Act declares the manufacture, importation, possession, 
use and distribution of marijuana is illegal. In 2013, the U.S. Department of Justice 
under the Obama Administration issued a memo providing guidance on marijuana 
enforcement; with the recent Presidential Election, this DOJ enforcement abeyance may 
change under new administration taking place January 20, 2017. 

Ms. Gentry noted in 1996 voters passed state law entitled the Compassionate Care Act 
(Prop 215) allowing patients and caregivers who possess or cultivate marijuana for 
medical treatment recommended by a physician from prosecution under criminal ·laws, 
which otherwise prohibit possession or cultivation of marijuana. In 2015 three bills were 
passed by State legislation to license the commercial cultivation, manufacture, retail 
sale, transport, distribution and delivery of medical marijuana but with no licenses to be 
issued until January 1 , 2018. 

Ms. Gentry advised Clayton's Municipal Code addresses medical marijuana regulation 
b~t is silent on recreational/personal use. The Code does prohibit outdoor cultivation, 
dispensaries, and testing facilities, however, it allows limited indoor cultivation for 
patients and caregivers under physician orders and medical marijuana deliveries due to 
concerns with patient access. 

Ms. Gentry added State Proposition 64 recently passed with Clayton voting 53.8o/o in 
favor; effective immediately, personal use and personal. cultivation is allowed but no 
issuance of commercial licensing until January 1, 2018. The legalization allows 
possession, transport, purchase, use and transfer for those 21 years of age or older with 
no more than 28.5 grams or 8 grams in concentrate and cultivation of up to six plants for 
personal use. Proposition 64 further allows some local control in the areas of banning 
marijuana-related commercial businesses, all outdoor cultivation, and for regulation of 
indoor cultivation in private residences without banning it outright. 

Ms. Gentry reviewed the recommended policy option for Council to adopt an Urgency 
Ordinance to place a similar ban on outdoor personal-use cultivation due to concerns of 
the plants being seen from public areas which would attract easy access by the public, 
including youth and children, possible theft and odor and broader growth due to larger 
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spaces, and the plants being less secure. These concerns raise an immediate threat to 
public safety and health and are negative effects of allowing outdoor cultivation. 
Ms. Gentry concluded her presentation with policy questions to the City Council to 
consider regarding local regulations on Indoor/Outdoor Cultivation, Commercial 
Marijuana Activities, Regulation of Personal Marijuana Use locations and other issues, 
and with options to wait and see if the leg~l interpretations change over time or see what 
other neighboring jurisdictions adopt before embarking on local policies. 

Mayor Diaz opened the Public Hearing for public comment. 

Dylan Kupsh recommended the City Council not regulate indoor cultivation of marijuana 
as it is .private property and the government should not interfere within private property 
as the smell will not affect surrounding neighbors. 

Max Kahn considers it obscene to regulate the indoor cultivation of marijuana and thinks 
the police force and City resources could be better used in other areas. 

Mayor Diaz closed the Public Hearing. 

Councilmember Shuey offered he does not feel that indoor cultivation needs regulation 
and he would like the smoking of marijuana to be included within Clayton's smoking 
policy. 

Vice Mayor Haydon would like to allow the indoor cultivation of marijuana for personal 
use without . regulation by City staff. He also had some concerns on the smoking 
restrictions in regards to workers and patrons who are required to go outside to smoke 
tobacco; he is hesitant to allow the s·moking of marijuana in those same places as 
cigarettes. Vice Mayor Haydon preferred marijuana restrictions be included under the 
City's alcohol ordinances; alcohol cannot be consumed out in public or on public streets, 
and he would like further staff research as this is a brand new law that has just been 
passed. 

Councilmember Catalano inquired on commercial sales as a state license is required 
which will not be issued until January 2018, and asked what happens in the interim with 
other cities that allow medical dispensaries: are they able to sell recreational marijuana 
prior to January 1, 2018? Ms. Gentry responded the passage of Prop 64 left medical 
marijuana regulations in place for which state-issued commercial licenses are slated for 
issuance in January 2018. Currently there is a ban on marijuana dispensaries in the City 
of Clayton; if someone were to come into the city to open a dispensary. the City would 
rely on the Municipal Code which states it is still against federal law and therefore 
issuance of a local City business license to operate in town would be unlawful. 

Councilmember Catalano asked since Prop 64 passed it still allows local jurisdictions to 
do some regulation; in terms of the cities enacting some regulation based on health and 
safety, is that allowed within the Adult Use of Marijuana Act? Acting City Attorney Katy 
Wisinski advised the City is authorized to regulate or ban outdoor cultivation or personal 
marijuana use and if the City opts to ban, it that is fine; if the City opts to regulate it in 
some fashion then it becomes a land-use decision and we would apply the same land
use principles as are used with any other proposed use. 

Councilmember Catalano indicated she is in favor of the outdoor cultivation ban and 
would like to explore this item further in 2017 so far as brick and mortar sales in 
commercial sites. 

Mayor Diaz wished to wait and see what develops following the passage of Prop 64; he 
has heard some surrounding communities who authorized commercial marijuana sales 
have had some problems as it is presently a federal illegal matter. Those businesses 
must operate on a cash-only basis as banks cannot accept monetary transactions from 
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these types of businesses without jeopardizing its FDIC standing. Cash-only businesses 
also become enhanced targets for ensuing criminal activities. 

City Manager Napper added the only item for immediate attention this evening is the 
Urgency Ordinance as it would be difficult at this time for a police officer to differentiate 
between marijuana plants for medical or personal use. The remainder of the policy items 
raised by staff can wait for a full City Council to discuss in the new year. 

It was moved by Vice Mayor Haydon, seconded by Councilmember Shuey, to have 
the City Clerk read Urgency Ordinance No. 473 by title and number only and waive 
further reading. (Passed; 4-0 vote). 

The City Clerk read Urgency Ordinance No. 473 by title and number only. 

It was moved by Vice Mayor Haydon, seconded by Councilmember Shuey, to 
adopt Urgency Ordinance No. 473 with the finding the action does not constitute a 
project under CEQA. (Passed; 4-0 vote}. 

8. ACTION ITEMS 

(a) Consider the Second Reading and Adoption of Ordinance No. 471 amending the 
Clayton Zoning Map from Agricultural District (A) to Planned Development District (PD) 
for 2. 71 Acres that comprise the St. John's Church/South brook Drive Mixed Use 
Planned Development Project. 

Community Development Director Mindy Gentry provided a brief background including 
the subject Ordinance's introduction back on December 6, 2016 to rezone the 2. 77 -acre 
St. John's Episcopal Church/Southbrook Drive Mixed Use Planned Development project 
site from Agricultural District (A) to Planned Development District (PO). No changes 
were made to the introduced Ordinance, the approval of a corresponding general plan 
amendment, rezone, and lot split for two single-family homes. 

Mayor Diaz opened the item for Public Comment on this item; no comments were 
offered and Mayor Diaz then closed Public Comment. 

It was moved by Vice Mayor Haydon, seconded by Councilmember Shuey, to have 
the City Clerk read Ordinance No. 471, by title and number only and waive further 
reading. (Passed; 4-0 vote). 

The City Clerk read Ordinance No. 471 by title and number only. 

[Maintenance Supervisor John Johnston arrived - 7:42 p.m.] 

It was moved by Vice Mayor Haydon, seconded by Councilmember Shuey, to 
adopt Ordinance No. 471 with the finding the project will not have a significant 
effect on the environment as outlined in the City Council-adopted St. John's 
Church/Southbrook Drive Mixed Use Planned Development Project Final Initial 
Study/Mitigated Negative Declaration (IS/MND). (Passed; 4-0 vote). 

{b) Continued consideration of a proposal to share the cost for installation of fencing and 
related field improvements and storage by Clayton Valley Little League (CVLL) involving 
permanently fixed outfield baseball fence on Sports Field No. 3 at Clayton Community 
Park. 
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For a more In depth overview on the regulation of cannabi~ at the federal, state, and local 
levels, see Attachment 1. 

LEGISLAnoN UPDATE 

FEDERAL ENFORCEMENT- COLE MEMO 
To date, Congress has not made any changes to the federal Controlled Substa~ Ad; 
however· 8 bill has been iJ'ltrod.uced to Change marijuana from 8 . $chedUlft: f IVlfCOtiC to 
another controlled substances SChedule. . The bill Is cu~y at the committe$ .leVel. 
Further, ·the Trump Administration and Attorney G.eneial Jeff Sessions have riot made any 
changes at the federal level In regards to cannabis enforcement and the Cole Memo issued 
by Attorney General James M. ~ during the. Obama Administration is ·.still -relevant. . The 
Cole Memo essentially conveY! that states that have legalized marijuana should .have a 
robust reguJato.ry system In place and demonstrate the willing~ of enforoement of such 
regulations. Further, the Memo hintS 1hat prosecuting state ·aeg~l marijuana enterpriseS ·are 
probably not an efficient use of federal.rasouroes. Atto~y G(lneral ~IOns has. •n an 
avowed opponent to marijuana legalizatiOn and his office has cornrne~ publicly .about 
cannabis refonn; hovvever the Trump Admlnl~tion has not Y$1 decided ~ether to raver&e 
the Cole Memo. 

SB ~AND AB 133- MAUCRSA 
On June 26, 2017, Govemor Brown signed into law SB 94 - Medical and Adult Use 
Cannabis Regulation and· Safety Aa (MAUGRSA), a budget trailer "Ill that made. ~nlfialnt 
dlanges to the regulatory scheme of cannabis.. The lieW law combines the ,fnadical and 
adult use of cannabis syste~ Into one licensing sttu~Je with . the saine regulatory 
framework goveming both medical and adult use facilities. Matiy of the ragulations have not 
changed but the highlights of the bHI include: 

• Cities still retain full regulatory authority over ALL commercial cannabis businesses -
bOth medica1 and adult ule, which includes the :ability to ban; 

• Deliveries can mill be regulated/prohibited; 
• Cities m~ allow indoor cultivation f9r persana1 usa, but ·it can be reasonably 

regulated (six plants per residence, 110t. per perso~); 
• eommerCial indoor and outdoor cu1t1Vatibn can still be banhed; 
• Antictp&tect recall of medical. marij~na regJt,fJl~Qns vv1th state regulations requiring to 

be updated to retlect ttl$ most ~tat changes In SB 94; 
, Emergency regula~ons at the. State level.fOr both mec;tical and adult use are expeCted 

to be released in November 2017; 
• Sales tax on medical cannabis is still prohibited, but to qualify, the purchaser must 

have a state-approved, County-lss~ed ID card: · 
• Vertical Integration Is now allowed, except for testing due to possible conflicts of 

interest. An example of vertical Integration could be a busineSs model InCluding 
onslte cultivation and retail sales; and 
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• The state ca"'n~ ISSU& ~ Dc&lse If-~ ~ In viol_atJOn of ~-' orttina~~ TherefoM, the 
best 1o~1 pra~ iS to either clearly deny the ._a or m--~w ~ .reg~lat9ry ·str,jctiJie tn 
place. MOratoriums ~n canna~ls re•. uses may ~Ot· be vatld frbm the· ·state's ·paint 
of view due tO them bei_ng·temp6rat~iln ·~;a; , 

AB 133, wa•· signed imo levi. by Govemor $roWn on September 1e~ 2011, WhiCh made a tew 
-~,~~--fiX&$ ~r ·,cijqes tq_ ~UqR$A.· ~ in~ .tv?~~~~ ~nges: eiltninated the 
requil9ment ·that potentltll &¢en~· h$va i$parat$ and . dl~rict . piamises and the bill 
IncreaSed the amount .Of pos-.lon Of concentrated ~n&blis from 4 -to a gi*ms~ . 

. . . . . . . . . . . . . . . . 

EXiS71NG MARIJUANA REGULA 710NS IN CLAvtbN ' 
·CUtte~h~. the ~lk· Of ~~--~n·taws ni&ranCin '"-"J.-na mosuy P&rt&itiO· 'medlc&l : · · ~ IU,J! '*"".J . .....,..,JVW . . . g . . . . . . pur'pOS4t8 
and _·the Murildpal ~e· ._1$ $11ent··on ·-,~- :~1. ·:Use or -adUlt :tat-~ maitj""rill.· Per 
~n-17.~._, ~-~a~n· M~nl¢lpal ,~,_tHe CitY ~·:·P~hlbia;t: -~~~ i'ntlrtjuana 
d1· ·. · · · .. · ·riel". ·te~t~ng· .tabOratortes~ :taallei ttiat -store or tna1nta1n· mar11uana· · ·· ·· · rt bf thai -~ . , . . , . . , . . . . . . 11 as pa . r 
of)$i8t1Qns; aild Oi.'JtciO(;r :"tiltivatlon or· ~·n · Qf ~,.bls; aoo ~e IndOOr eultiVatlon 
(Attiid)mant 2 •nei ~~>~ The cMc ~ aiiOW·ror ihe:l~r cu~n-~ :~IC&' ·m&r~Juana 
Within r8ildentlal ~ .. within -~ ~-a,ed, rully en~ ·am ~1:8 88COridary Sb\ICture or 
\Nithin a. pl1n1$ry ••' ~~n, at a ~ _inhabited by .a qua.llfted p-.ent or prtrn$ry 
rareglver~ In ~rCh ~ -2916, the .City ~Uncil dkf. not Pft)hi(?it the de~ry of mef;Jicai 
marijuana due to .. ~billty mnC$ms for·oof11111~1ty •n~a~ . . 
.STATUS OF RECREA·tiONAL CANNABIS IN'I"EiGHBORING JUR/SI:JJCTIONS 
Th6 paiJCies· ai-id st&t0s mt~nal·m*iJUa~ In nelgh~~ng juJ18d~ns are -as tOI~: 

. . : . . . :. ·: : . . . : . . . . ' . . . . 
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• Martinez- The City Council held a workshop regarding the regulation of cannabis on 
September 6, 2017; however no fonnal decisions have been made. 

• Orinda - The Ci\)' Council enacted an ordinance banning all commercial cannabis 
land uses and outdoor cultivation of cannabis. 

• Pleasant Hill - The Planning Commission has recommended to the City Council to 
altow retail rnec;tical cannabis subject to a Use PennH and to prohibit all other 
cannaJ;>is related oomrnercial activities including aduH use retail facllitl_eS. The Council 
Will be conducting a public hearing on October 2, 2017 to consider the Planning 
Commission's recommendations. 

• Walnut Creek- A moratorium for all oommercial cannabis actiVities and outdoor 
cultivation was passed by the City Council on April4, 2017 and in May 2017, the City 
Council directeQ staff to retum in the fourth quarter of 2017 With infonnation regarding 
the sta.te regulatory environment; the financial consequ$nces of adopting various 
components; the· perspective Qf the business community, in ~rds to commercial 
and re•il sale$; additiOn$1 infonnation on personal cultivation, oommercial, wholesale 
Qpera~ons and retail sales; and additional infonnation regarding what is occurring in 
the surrounding communities. Nothing has been presented to the City Council as of 
the writing of this staff report 

.DISCUSSION 
Under AUMA and MAUCRSA, medical and recreational use and possession of cannabis is 
legal and is now under the same regulatory fJam8\YOrk at the state level. The State of 
C81ifomia will begin issuing a variety of· license types, for the various &$peds of the industry, 
to cannabis businesses on January 2, 2018. Clayton does not legally have to have an 
ordinance in place by January 1, 2018. but cities will only have sixty days to respond to the 
state once notifie(l of an application to open a business in the j&Jr1sdiction. Further, under SB 
94, if a local jurisdiction doe~ not have .an ordinance enacted to address the licen8$d activity, 
the state can unilaterally issue a license for that business. The State is only prohibited from 
issuing a license if the business acHvity -would vioiate local ordinances and if there is no 
appbcable ordinance, then there .Is no violation. One city Is already In litigation after denying 
an adult use cannabis business based on an ordinance that banned medical rannabis only, 
and was silent on adult use. 

The local regulation of medical and recreational cannabis does not have to be oonslstent 
with one another and can be regulated differently: however· staff is recommending the 
Clayton Municipal Code (CMC) be amended in such a manner that thoroughly addresses 
both medical and aduH use cannabis. This reoommendation is based on the legal direction 
that if the CMC does not expllcHiy address or Is silent on the matter it could be interpreted 
that the City allows ~II types of cannabis uses within the jurisdiction or the City could be 
legally challenged for denying a pennit if an ordinance doe$ not cover the activity. The 
challenge may or may not have merit, but It would mean litigation costs for the City 
regardless. Additionally, a moratorium may not be valid from the state•s point of view 
because it is not a pennanent or a bona fide ordinance fully addressing cannabis. The state 
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will be looking _, IQ~I jur1sdi~Qn& to determine If. ~nabla uses a~ al~ and It Is 
r8Conliilended the CliY has·an o~inanee Nt atilrihatlvely regulateS ~or 8fftm..t~vely pn;)hlbits 
mmmerdai cann$biS bUslnase8s. · · 

Given the aforementioned, - Is looking for dlractlon ~m the qty Pour1QI _Qn 
~~~ ~.1he. ~IIQWog P9llcy ~ fpr~ ~ical .. ~~ ~l$ ~ ~~: 1) 
,..,1 -· .-.~: 2) c»~~ ~n.: 3}. d~ . .,) ~~ ~) ~rig:· an~ 6) 
m · .llfBCh.irtng. · ·aaaed ·tin ·the dlt86110n· ·· given ~ardl~ statra recomrilendatk) .. a 
~'0~~\\4a b8 ~ht b8cik'1D the COUid at 8 lidar datiJ for~ for 
•cunent Pl1orta J•nua.ry 2, ~1~ . .. · .. . . . ·.·.. .. . . . 

/iEfA#L $4\t D : . . . . . . 
~ · ··the· -~ · .: . · · e of MAUCRSA. vertiCal tntegratbn 1s now ·alloWed \Yithln the cannabiS 
1-axcept~tBsting dUB to a cOnftid: Of llttei'eSt, bUt WeB~,~ ~ 
AUMA. Therafora, nita~l sales could mean a vartety ~ different scenariOS, : cDnsld8ring 
vertical integration Is al~~. A •U ~ CQU~ ~~ ~ ~~~ storefront and • 
delivery eompon&nt;: ·oi)eJate as a norHdOteftOnt -~ ~··! -~· to the P.U~~~). such as 
warahouaas. making d&llvertes; o·r o~rate a 'mlcrobushe8s .. With a comblliatlbn Of lloansed 
activities. The ·CitY has .the ability throUgh qs local paliCe poW8rs to be as ~ or _. 
~-~ :~sit.~~~·~~~~ .. ~-~~~~. ~~~ ~.~~~1biits 1t 
~ln·s ._, panr)B~I•~ For exa~, .. : CJtY. ~1d .•.~~ ~~ ,._lt cann•l;)ls onl)t and 
prohibit·•CJ.ult :use or th8 .City mu~··p~lb1t ot 81J9W ~·~ · · · ·. · · · 

. : . .... ' . . .. 

Staff '~ ·h8. · · · .. · · · · .... · .. · : the ca·nr.bl&·lnd·IB n8\N ·aild Unt88ted~ the state .Of C&llfomlil 

.Sia~~~~~.~~~~'~!.~.~~~~~-~ 
be ; ... the· fOrarront ·or· th888 188U8s~ stan's .raco : rri8nd8 a ~hbltbn ·.whiCh ·.· ... , .ld . · HOW 
tiri!t ........... 8i8rl8 ~ iiJid th. '~ ~ltlfldjijlit itS~ at~:., 

atAFF RECOMMENDAtiON: PrOhibit all· *&II ·eannabls, both in.ec:IIC&I and 
tidLitt ·~. . .. . .. · ... ·. . :· . ·: ... .. ·. \ : . .. .. 

INDooRIOIJTI:iOOR. COMMERCIAL CUL77VATiON . 
While Clayton does riot have ~~ge· .&.-.. ·c)f tilrid ·dediCated to ag~ral Uses or-lnctlisttlal 
~~~~ng· that $X)~~ ~ ~~ ~r ~- -l~r -~~n ot ~~~ ·~.., are . -~ 
opportUnitieS YJh.-e comme~l . ~~.rt cou~ .. : CQn.~~t).ly ~ · prol)c)~. · The 
&fOramenttonect 1~e1 rEM;:ammeoo•n .. ·~~log .~~ng ·an .. ordl~hce · 1J\at .amimatiVely 
prohibitS or affirTnatiVely tagulates ~u~ With ·~· p~Ui ~~ ~iYJ ·the 
unteSted waters ofth1s new lndu$try, $f8ff Is adviSing th~ C,Oril~raat ~on: ShOuld be 
addre~ In ·an ·~rdiriarice. . Siaff d~· h&"'. eon~tn$ · .~lnb securitY and ·lmp&Cfs to 
public~ If com~1-Q)Itlvat10.n' Vi8re to Pdcur -In Cla~n~ · · 

sTAFF RECOMMENDATION: P.rohl.blt bOth the Indoor and outdoor 
oommerdal cuftivBtion. of rriediC&I and adult us&e cannabis... . 

5 



It should be noted, the City Council, at its December 20. 2016, meeting prohibited the 
outdoor cultivation of cannabis for personal use; however. State law allows indoor cultivation 
that local jurisdictions must allow, but can reasonablY regulate. which is limited to six plants 
per residence. 

DISTRIBUTION 
Again.· Clayton does not have land use designations or existing facilities that_ a~ typically 
used or zoned for the warehousing and the. distribUtion of prod~cts. but there could still be 
~vallable opportunities for this type of use. Di$ibUtors of cannabis cannot deliver directly to 
eonsumers, they can only distribute from lice~e to licensee ancj perform the transport. 
verify quality control. and collection of the state tax; hoW&ver this has become more 
ambiguous after the passage of SB 94, which allovvs for vertical integration~ Local 
j1,1risdictions have the d.iscretion to detennine if the use is appropriate; hOWe\(er cannot 
prohibit the use of local roads and streets. Again, staff has ~ncems regarding security and 
impacts to public safetY. · 

STAFF RECOM,MENDATION: Prohibit the distribution and warehousing of 
medical and ad~lt use cannabis. 

DEUVERY 
At the $tate level, deliveries are no longer a separately licensed activity. Instead, delivery 
serVices would fall under -the state retailer license. Whether or not the City decides to allow 
a delivery service to set up its headquarters in Clayton (see discussion of retail sales, 
above), the City may choo~ whether to allow cannabis deliveries originating from licen$9d 
retailers locat&d o~lde the jurisdiction~ The CMC cutrenttY d~s nOt prohibit the delivery of 
rhedical cannabis~ however the COde is si18nt on issue. The City Council, at its MarCh 15, 
2016, did not prohibit. but did not e>epressly allow for, dellveri$8 of medical cann$biS,. The 
CitY Council did expreSS concem regarding patient accessibility to medical cannabis and 
were supportive of the allowing deliVeri,es that did not originate In the municipal limits, but 
changes to the ordinance to expresslY alloW deliveries W8ie not made. Given the CHy 
Council's historical support of medical cannabis deliveries originating outside the jurisdiction, 
this should be clearly stated as allowable within the Municipal Code to remove any 
ambiguity regarding allowable or prohibited uses and actMties. 

The City Council's support of medical cannabis raises the qu~on of allowing deliveries of 
adult use cannabis by licensed facilities that originate outside of the municipal limits. 
Proposition 64 received 53.8% support of the voters in Clayton. Adult use cannabis 
deliVeries would provide access to a product that the majority of Clayton voters suppprted 
and wouJd not have the same impc~cts and pennanence that retail storefront could create. If 
Council eilae;ted an Ordinan~ to allow d~liveries, it could be easily be modified in the future 
without nonconfonning land uses (e.g. no grandfatheririg). In this case, the City vvould not 
need to pass a ballot measure to generate some tax revenue as the delivery businesses 
that would deliver to consumers within the city limits would be covered under the existing 

6 



( 

business license tax provisiOns, CMC ~n 5.04; however a ballOt measure would need 
to be passed to collect any new type of exCise or use tax. 

·STAFF ·RECOMMENDATION: Allow ··deliveries of tnedlca1 and adult use 
c$nnabi$ ·that· oridlffilte oi.Jl$ide ofttie ··munidpallm- and 8etid 1&ttera ·to all 
~uBI~-~.oo·

7 th8 ctty···Of ~ ~l<iatlhd th&y -~ to 8PPIY mr a 
i.lusiness ncenae m'o•·m-.Cond~et buSI~ ~m the CftY. 

TES1JN.G· 
canna~iS •r1Q' IS ~ ~ey Qorn~nam ·fOr all ...,.bli buslhess&s ~use all are subJeCted 
tQ· this requl.~nt. T~ng Will -~~-~ ~e . purtty,. ~tency, .conc;entratton, and 
canhablnold- rlitloi~ . Some ···Of ~thtt $tatEf raQLilatlon8. :10~~. ~-- -~··· ... Of Bfimpling, 
1sonEc 1102s accreditation destrUction of the rern&~ns· d sample· cannabiS ntt d1Si)OII81 
or W8$te bypn)d~AttS ~· from ·1heli' op8ialkins. FIOrti a li!ii'id use ~; te8llng 
can:.:be-~ iri'an dficltor.:fabtype enVIronment 11oWWeWr lt8ff.·has ~~-rVQardlng 
odor&. and ~ due to the storage and keeping of cannabis producls Withln·~the bUsiness 
IOCatiori :. · · 

STAFF RECOM ._ENDAnoN: ·Prohibit cannabis testing facilities fOr both 
· .,..~CElt alld ·8du1t use· amnabis. 

MANUFACTURING 
~ nian~. <?o .• ~ri . O! · the ¢an~ .1~ ~ P~bebly the wid-. .· ranglng 
oomPO,n8At due 10:-th& ·ve~· ~nee. ~-. .-Man~ng would · tnelude~· but are ~ 1tmlt8.d 
tQ~ bakeries, exb'actk;n facilities, filnd the craatlp_n of pe~nal pi'Qd• ~Qeh as lotions and 
salves. These facll .. ·could range_:frOm large r.ctJftles to. hO~~· b~.,... 
ManUfactUring_ is al$o ~~ ~Y AB 2679, which. (X)dlfied a legaiJonn of:extrattion·.\N.hlOh 
lt1dudes.f9dulati0ns - as the. Us8. .Of· a $b~4e88 .ProCess or non--ij;mab1e, ."no~tOXIt 
SC)~ms;: cioSed bop· -~rri. •h(j. ~~lpm~nt certllk:•ctbY a ·lk;enl*t ·erci~eer ~ aBfe·~ While 
same Of. -~ .. manLifactUnna · pro~s maybe ~ign, aome· mul~ , raqulfe f:txtena~Ve 
ovel'$ight arid regu~ due to their ~ction ~lques. As ·~ eartler, due to the 
newness of the ·cannabiS industry,. staff .has concerns about allowing manuf8cturtng to occur 
within Clayton~ 

StAFF· -COM~ENDAnON: P~hl~1t all cannabis mahufaetur1ng. Including 
e•ction, ·tor both m~l~l and adult use cannabl$ products. 

OTI:IER ISSUES 
·lf.the· ... C(luncn··ls Interested in allowing any can11$bls uses In the future. -" would 
recommenc;t" P.~OQ· a • ~s~~ on_~ ~lbt ~ pft?~~, ~ oppo~"lty ft?r ~fti9nal.tax 
revenue to adc;lre&s any erlfritcetilent l~ues ~~~- to ~11.~Jlls •s. ·~n as tc) ~te a 
financial benefit to the City for the p~lo~ 91 f~cilitl-. :~nd servl~. Add~nally, If the 
Council decides to allow these uses, Staff "WOuld recommend, In addiUori to the ballot 
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measure, a robust regulatory system in place such as land use pennits, buffers from 
sensitive uses, and review of security plans, amongst others. 

The direction by the City Council at a meeting on December 20. 2016 included amending 
the Clayton M~ni~pal Code to r&Sbict the use of cannabis to mimJc that of alcohol, with no 
consumption in public. Given th~ shprt til'llehme~ between now and when the 'tate will 
begin to i8sue licenses on January .2, 2018, staff· is l9c9mmending the aforem~oned 
issues regarding cannabis be addressed. by the City prior to licenses being issued by the 
State and ·staff will retum to the City Council with an ordinance amending the Clayton 
Municipal Code. regarPing the smoking and ingesting of cannabis in public at a .later date. 

State l~w. Health & Safety Code, section 11632.3, already contains some limitations public 
c:onsumptlon including, b~ not llm~ec;f to: · 

• Smoking and ingesting cannabis or cannabis producb,; in a public pia~; 
• $making cannr;~bis or cannabis products in a location where smoking tobacoo is 

prohibited; and 
· • Smoking cannabis or cannabis products within 1 ,000 feet of a school, day care 

center, or youth center while children are present (except in or upon the grounds of a 
Private residence and only if such smoking is not detectable by others on the grounds 
of the school, day care center, or youth center while children are present) or upon the 
grounds of a school, day care center, or youth center 'Nhlle children are present. 

Lastly, any prohibition made by the City Council regarding cannabis uses can also be 
revised at a later date if there is a change of sentiment or if additional infonnation arises. 

FISCAL IMPACTS 
Due to the increased enforcement and ~ulatory costs, the pa$$8ge of Proposition 64 will 
likely result In a number of financial impacts to the City and depending on the direction of the 
City Council in response to the adult use of cannabis. these costs may be more or less 
impactful. 

If the City Council adopts business regulations to govem cannabis businesses, such 
regulations will likely lead to an increase in administrative and enforcement costs, but may 
also lead to increa~ revenue due tQ the imposition of new business license fees and 
taxes. Any new taxes must be adopted pursuant to a vote of the electorate in accordance 
with Proposition 218. Furthennore, any general tax ballot measure would likely have to be 
consolidated with a regular1y scheduled City Council election. 

ATTApHMENTS 
·· · · 1. · ·Excerpt of the Staff Report and Minutes from December 20, 2016 City Council Meeting [pp. 1 0] 

2. CMC Section 17.36.080- Prohibited Uses and Activities (pp. 1] 
3. CMC Section 17.04.138-Medical Cannabis Uses [pp. 1] 
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Ms. Gentry added, wooden fences need to be moved 10 feet from the back of sidewalk 
to be compliant in the Clayton Municipal Code ·as the Code requires it to be 5 feet from 
the property line and in this case the property line is 5 feet behind the sidewalk. 

Mayor Diaz closed public comments. 

By general consensus, City Council provided direction to staff to create a revocable 
encroachment agreement wi~h indemnification la"guage to protect the city, including 
appropriate insurance for the encroaching structures; to draft an ordinance to allow a six
foot fence at the property line for exterior side lots, with all other current requirements to 
remain; to pursue code enforcement cases if the City is aware a violation; and to 
conduct a public education effort regarding the regulations for the construction of fences. 

(b) Discussion of staff recommendations for various local policy issues arising from the 
California voters' passage of Proposition 64 and the State legislature's passage of SB 94 
-the Medical and Adult Use Cannabis Regulation and Safety Act (MAUCRSA) 
regarding local regulation of cannabis. 
(Community Development Director) 

Community Deyelopment Director Mindy Gentry provide9 a brief backg~ound noting on 
December 20, 2016 the City Council passed an Urgency Ordinance banning the 
personal outdoor cultivation of cannabis and staff requested direction regarding 
Proposition 64 - the Control, Regulation. and Tax of Adult Use of Marijuana Act (AUMA). 
The City Council directed staff to not regulate the indoor cultivation for the personal use 
of marijuana; add provisions to the Clayton Municipal Code to treat marijuana similarly 
to alcohol with no consumption allowed in public; further address marijuana in 2017 to 
allow more time for legal clarification and to determine what actions neighboring 
jurisdictions have taken. 

Ms. Gentry noted there have been no changes to the federal Controlled Substances Act; 
however a bill has been introduced to change marijuana from a Schedule. I narcotic to 
another controlled substances schedule. On June 26, 2017, Governor Brown signed 
into law SB 94 - Medical and Adult Use Cannabis Regulation and Safety Act 
(MAUCRSA); combining the medical and adult use of cannabis systems into one 
licensing structure with the same regulatory framework governing both medical and adult 
use facilities. The most notable change is vertical integration is now allowed, as it 
pertains to cannabis businesses. On September 16, 2017, AB 133 was signed into law 
noting technical fixes or changes to MAUCRSA . . 

Ms. Gentry noted Clayton's local regulations mostly pertain to medical purposes with the 
Cla"yton Municipal Code being silent on the recreational or adult use of marijuana. The 
City of Clayton has prohibited medical marijuana dispensaries; testing laboratories; 
facilities that store or maintain marijuana as part of their operations; and outdoor 
cultivation or production ·of cannabis; and some indoor cultivation~ The City Council did 
not prohibit the delivery of medical marijuana due to accessibility concerns for patients 
within the community. 

Ms. Gentry further noted the neighboring communities of Antioch, Brentwood, Pittsburg, 
Danville, and Orinda have banned all commercial cannabis businesses for both medical 
and adult use. The City of Concord has directed staff to draft an ordinance to put a ban 
in place; however will revisit the issue one~ more clarity has been provided by the State. 
·Contra ·Costa County-has· prepared ·a permanent -ordinance ·to prohibit ·an-commercial· 
uses until an ordinance to fully regulate all aspects of cannabis is completed. The City 
of Pleasant Hill Planning Commission has recommended to its City Council to allow 
retail medical cannabis. The City of Walnut Creek has placed a moratorium for all 
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commercial cannabis, however their staff will be returning in the next two months with 
additional information for its City Council to consider and provide further direction to its 
staff. 

Ms. Gentry advised the City of Clayton is not required to have an ordinance in place by 
January 1, 2018, however cities only have sixty days to respond to the State once 
notified of an application to open a business in the jurisdiction. Further, under SB 94, if a 
local jurisdiction does not have an ordinance enacted to address the licensed activity, 
the State can unilaterally issue a license for that business. The State is only prohibited 
from issuing a license if the business would violate local ordinances. If there is not an 
applicable local ordinance, then there is no violation. The local regulation of medical and 
recreational cannabis does not have to be consistent with one another; however staff is 
recommending the Clayton Municipal Code be amended to thoroughly to address both 
medical and adult use cannabis. If it only addresses one area it can create an 
interpretation issue that could be legally challenged for denying a permit if an ordinance 
does not cover the activity. 

Ms. Gentry concluded that staff was seeking direction from Council on retail sales; 
indoor/outdoor cultivation; distribution; adult use delivery; testing; and manufacturing. 

Councilmember Catalano inquired on the prQhibition of the regulation of personal indoor 
cultivation and asked about the regulation of outdoor cultivation should this be included? 

Ms. Gentry advised back in December 2016 the City Council passed an urgency 
ordinance prohibiting the outdoor grow for personal use, and staff was not 
recommending any change. Personal indoor is allowed under SB 94 up to 6 plants per 
home- not per person. 

Councilmember Catalano inquired ori the issuance of Home Occupancy permits in 
regards to the edibles and resale. Should this also be included? 

Ms. Gentry advised the City Council could provide further direction on this as there is a 
cottage food industry that has special state regulations; however, further research would 
need to be done. Staff is recommending a blanket prohibition of any home based 
cannabis businesses. 

Vice Mayor Haydon inquired on the definition of commercial cultivation? 

Ms. Gentry noted commercial cultivation is anything beyond the six (6) allowable plants 
per residence as defined in the State law. 

Mayor Diaz opened matter for public comments; no comments were offered. 

By general consensus, City Council provided direction to staff to prepare an ordinance 
that would prohibit the retail sales of cannabis; testing laboratories; manufacturing; 
distribution facilities, any businesses that store or maintain cannabis as part of their 
operations; and outdoor cultivation or production of cannabis. The City Council directed 
staff to allow delivery of adult use cannabis to a residence from a location outside of the 
City. The adult use delivery would be consistent with the current allowable medical 
delivery. 

9. COUNCIL ITEMS - None. 

10. CLOSED SESSION- None. 
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(d) City Council - Reports from Council liaisons to Regional Committees, 
Commissions and Boards. 

Councilmember Catalano attended the recent meeting of the East Contra Costa Habitat 
Conservancy as the City's alternate voting delegate, as Vice Mayor Haydon was 
unavailable to attend. 

Councilmember Pierce attended a Contra Costa Transportation Authority meeting, the 
National Association of Regional Councils 2017 'Board Retreat in San Antonio, Texas on 
behalf of the Association Bay Area Governments, several Metropolitan Transportation 
Committee meetings, the Cal Poly Alumni Celebration and Awards Dinner whereat 
Randell Iwasaki, Executive Director Contra Costa Transportation Authority, received the 
college's Sandra Gardebring Ogren Leadership Award in appreciation for his longtime 
professional mentoring of Cal Poly alumni and graduates. 

Councilmember Shuey reported someone contacted him expressing interest in using the 
Keller House; if it is a viable interest, it will be formally presented to the City for 
consideration. 

Vice Mayor Haydon attended the Clayton Business and Community Association's 
General Membership meeting, and the Clayton Bocce Summer League Finals. 

Mayor Diaz attended a County Connection Board meeting, the East Bay League of 
California Cities meeting, the Mayors' Conference hosted by the City of Moraga, and a 
performance of the Clayton Theatre Company's production of "The 1940's Radio Hour" 
at Endeavor Hall. 

(e) Other- None. 

6. PUBLIC COMMENT ON NON • AGENDA ITEMS 

Claudia Crockett, Chaparral Springs, expressed her concerns of potential fire hazards 
based on the conditions located along Oakhurst Golf Course consisting of several dead 
trees, debris and garbage. Ms. Crockett had contacted the golf course several times; 
however, its staff has been unresponsive or has resigned. Ms. Crockett asked if the City 
could put pressure on the golf course to resolve the potential fire hazards. 

John Barclay, employee of the Contra Costa Health Services Department and Director of 
Home and Community Based Service, Good Health and Case Management, provided 
information regarding the homeless population throughout Contra Costa County, and in 
the City of Clayton which by this year's count has 1 0 homeless 5 of which are "chronic." 
Mr. Barclay requested the City Council adopt a proclamation at its next regular meeting 
addressing this county-wide issue. He noted generally, 50% of the homeless population 
is children. 

7. PUBLIC HEARINGS 

(a) Consider the Introduction and First Reading of Ordinance No. 479 amending Title 17 -
Zoning of the Clayton Municipal Code for continuation of the local prohibition of outdoor 
cannabis cultivation for personal use, and to prohibit all commercial cannabis activities 
within the city except for cannabis deliveries originating outside of the city. 
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Community Development Director Mindy Gentry presented the staff report noting the 
City Council previously directed staff to prohibit all commercial cannabis activities 
including retail sales, commercial cultivation, distribution, testing and manufacturing, and 
regulate deliveries of both cannabis and adult use cannabis that originating outside of 
the city limits. The proposed Ordinance does prohibit all the previously disclosed 
commercial activities pertaining to cannabis and includes regulations in place for delivery 
of these products. The regulations include all employee9s delivering cannabis will have to 
carry a copy of the licensee's current state license, a driver's license, an employee 
identification card, a City of Clayton business license and a copy of the delivery request. 
The Ordinance also states no cannabis can be stored in the city, all deliveries will 
require a signature and proof of identification, and deliveries to physical residential 
addresses only with no porch drop-offs allowed. 

Councilmember Catalano inquired if there is a definition of "adult use"; is it imbedded in 
state legislation? Ms. Gentry advised it is contained within the State legislation which is 
21 years of age. 

Councilmember Catalano noted it is proposed all cannabis deliveries require signature 
and proof of identification; what is the reasoning behind that requirement? Ms. Gentry 
responded the concern is having someone over the age of 21 requesting the delivery 
and the delivery being made to that correct eligible individual to prevent a miss-delivery 
or unlawful receipt. Porch drop offs are not allowed to prevent someone from gaining 
access to the product who did not request it. 

Mayor Diaz opened the Public Hearing; no comments were offered. Mayor Diaz then 
closed the Public Hearing. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to have 
the City Clerk read Ordinance No. 479, by title and number only and waive further 
reading. (Passed; 5-0 vote). 

The City Clerk read Ordinance No. 479 by title and number only. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to 
approve Ordinance No. 479 for Introduction with the finding is not a project under 
CEQA and it will not have a significant adverse effect on the environment and is 
therefore categorically and statutorily exempt under CEQA. (Passed; 5-0 vote). 

(b) Consider the Introduction and First Reading of Ordinance No. 480 amending Chapter 
17.36.075 of the Clayton Municipal Code to allow six-foot high fences to be located 
within the required exterior side setback or at the public right-of-way line. 

Community Development Director Mindy Gentry noted at the City Council meeting of 
October 3, 2017 policy direction was provided to staff to amend the Clayton Municipal 
Code to allow placement of six-foot high fences within the required exterior side 
setbacks or at the public right-of-way line. Currently, the Clayton Municipal Code allows 
fences on exterior side lots to be a maximum of 30 inches in height within 5 feet of the 
property line with a maximum of 6 feet in height in the remaining portion of the exterior 
side setback. 

Staff views the current fencing regulations for exterior side setbacks as a questionable 
regulation because the residential property owner will either compromise its privacy by 
having a fence only 30 inches in height or must sacrifice usable private land in order to 
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AG 
TO: HONORABLE MAYOR AND COUNCIL MEMBERS 

FROM: MINDY GENTRY, COMMUNITY DEVELOPMENT DIRECTO~ 

DATE: NOVEMBER21,2017 

SUBJECT: SECOND READING AND ADOPTION OF AN ORDINANCE AMENDING THE 
FENCING STANDARDS (ZOA-06-17) 

RECOMMENDATION 
It is recommended the City Council consider all information provided and submitted, allow 
and consider all public testimony and, if determined to be appropriate, take the following 
actions: 

1. Motion to have a Second Reading of Ordinance No. 480 by title and number only 
and waive further reading; and 

2. Following the City Clerk's reading; by motion adopt Ordinance No. 480 to amend 
the Clayton Municipal Code to allow six-foot tall fences to be located within the 
required exterior side setback or at the public right-of-way line with the finding its 
adoption is exempt from the California Environmental Quality Act, pursuant to 
CEQA Guidelines Section 15303, Class 3 Categorical Exemption for construction 
of new small facilities or structures (ZOA-06-17) (Attachment 1). 

BACKGROUND 
At its meeting on November 7, 2017, the City Council introduced the subject ordinance, 
which proposes to amend the Clayton Municipal Code (CMC) in order to allow the 
placement of a privately-owned six-foot tall fence within the required exterior side setback or 
at the public right-of-way line (Attachment 2). No changes were made to the Ordinance at 
the October 17, 2017 hearing. 



ENVIRONMENTAL 
This Ordinance is exempt from the California Environmental Quality Act (CEQA) pursuant to 
State CEQA Guidelines Section 15303 under Class 3 CEQA Categorical Exemption for 
construction of new, small facilities or structures; installation of small new equipment and 
facilities in small structures; and the conversion of existing small structures from one use to 
another where only minor modifications are made to the exterior of the structure. 

FISCAL IMPACTS 
The adoption of this Ordinance would not have a fiscal impact on the City beyond a nominal 
reduction in staff time to address code enforcement cases for exterior side lot fences 
because more fences would be in compliance with the CMC. 

ATTACHMENTS 
1. Ordinance 480 [pp. 3] 
2. Excerpt of the Staff Report and Minutes from the November 7, 2017 City Council Meeting [pp. 33] 
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ATTACHMENT 1 

ORDINANCE NO. 480 

AN ORDINANCE AMENDING CHAPTER 17.36.075 OF THE CLAYTON MUNICIPAL 
CODE TO ALLOW SIX-FOOT HIGH FENCES TO BE LOCATED WITHIN THE 
REQUIRED EXTERIOR SIDE SETBACK OR AT THE PUBLIC RIGHT-OF-WAY 

LINE 

THE CITY COUNCIL 
City of Clayton, California 

THE CITY COUNCIL OF THE CITY OF CLAYTON DOES HEREBY FIND AS 
FOLLOWS: 

WHEREAS, the City wishes to amend its fencing standards for exterior side setbacks to 
provide property owners of comer lots with additional useable side yard area while not 
compromising privacy as well as to minimize the distance between the back of sidewalk and the 
fence line; and 

WHEREAS, the Planning Commission on October 24, 2017 held a duly-noticed public 
hearing on the matter and recommended approval to the City Council; and 

WHEREAS, proper notice of this public hearing was given in all respects as required by 
law; and 

WHEREAS, the Clayton City Council has reviewed all written evidence and oral 
testimony presented to date on this matter. 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CLAYTON, 
CALIFORNIA DOES ORDAIN AS FOLLOWS: 

Section 1. 
this Ordinance. 

The above recitals are true and correct and are hereby incorporated into 

Section 2. Amendment to Clayton Municipal Code Section 17 .36.075.C. Clayton 
Municipal Code Section 17.36.075.C is hereby amended to read in its entirety as follows: 

C. Exterior Side Setbacks. Fences shall not exceed a maximum height of six (6) feet and 
may be placed within the required exterior side setback or at the public right-of-way line. 

Section 3. CEQA. The City Council hereby determines this Ordinance is exempt 
from review under the California Environmental Quality Act ("CEQA") (California Public 
Resources Code Section 21000 et seq.). Pursuant to State CEQA Guidelines section 15303 (14 
Cal. Code Regs., § 15303), this Ordinance is covered by the Class 3 CEQA Categorical 
Exemption for construction of new, small f~cilities or structures; installation of small new 
equipment and facilities in small structures; and the conversion of existing small structures from 
one use to another where only minor modifications are made in the exterior of the structure. The 
adoption of this Ordinance will result in six-foot high fences to be located in the required exterior 
side setback or at the public right-of-way line. The City Council hereby directs the City 



Manager or his designee to prepare and file a Notice of Exemption within five business days 
following adoption of this Ordinance. 

Section 4. Severability. If any section, subsection, sentence, clause, or phrase of this 
Ordinance, or the application thereof to any person or circumstances, is held to be 
unconstitutional or to be otherwise invalid by any court of competent jurisdiction, such invalidity 
shall not affect other provisions or clauses of this Ordinance or application thereof which can be 
implemented without the invalid provisions, clause, or application, and to this end such 
provisions and clauses of the Ordinance are declared to be severable. 

Section 5. Conflicting Ordinances Repealed. Any Ordinance or part thereof, or 
regulations in conflict with the provisions of this Ordinance, are hereby repealed. The provisions 
of this Ordinance shall control with regard to any provision of the Clayton Municipal Code that 
may be inconsistent with the provisions of this Ordinance. 

Section 6. Effective Date and Publication. This Ordinance shall become effective 
thirty (30) days from and after its passage. Within fifteen (15) days after the passage of the 
Ordinance, the City Clerk shall cause it to be posted in three (3) public places heretofore 
designated by resolution by the City Council for the posting of ordinances and public notices. 
Further, the City Clerk is directed to cause the amendments adopted in Section 2 of this 
Ordinance to be codified into the City of Clayton Municipal Code. 

The foregoing Ordinance was introduced at a regular public meeting of the City Council 
of the City of Clayton, California held on November 7, 2017. 

Passed, adopted, and ordered posted by the City Council of the City of Clayton, 
California at a regular public meeting thereof held on November 21,2017 by the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

THE CITY COUNCIL OF CLAYTON, CA 

Jim Diaz, Mayor 
ATTEST 

Janet Brown, City Clerk 
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APPROVED AS TO FORM APPROVED BY ADMINISTRATION 

Malathy Subramanian, City Attorney Gary A. Napper, City Manager 

# # # # # 

I hereby certify that the foregoing Ordinance was duly introduced at a regular public 
meeting of the City Council of the City of Clayton, California held on November 7, 2017 and 
was duly adopted, passed, and ordered posted at a regular public meeting of said City Council 
held on November 21, 2017. 

Janet Brown, City Clerk 
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Agenda Date: l \,01,.2()11 

Agenda Item: l · 
~~--

TO: HONORABLE MAYOR AND COUNCIL MEMBERS 

FROM: MINDY GENTRY, COMMUNITY DEVELOPMENT DIRECTOR~ 

NOVEMBER 7, 2017 DATE: 

SUBJECT: ORDINANCE AMENDING FENQNG STANDARDS (ZOA-06-17) 

RECOMMENDATION 
It is recommended the City Council consider all infonnation provided and subrnitted, allow 
and consider all public testimony and, if detennined to be appropriate, take the following 
actions: 

1. Motion to have the City Clerk read Ordinance No. 480 by title and number only 
and waive further reading; and 

2. Following the City Clerk's reading; by motion approve Orqinance No. 480 for 
Introduction to amend the Clayton Munic~pal Code to allow six-foot tall fences to 
be located within the required exterior side· setback or at the public right-of-way 
line with the finding its adoption is ex~mpt from the Califomia Environmental 
Quality Act,. pursuant. to CEQA Guidelines Section 15303, Class 3 Categorical 
Exemption fqr construction of new small facilities or structures (ZOA-Q6-17) 
(Attachment 1 ). 

BACKGROUND AND DISCUSSION 
At its meeting on October 3, 2017, the City Council directed staff to draft an Ordinance to 
amend the Cl~yton Municipal Code (CMC) in order to allow the placement of a privately
owned six~foot tall fence within the required exterior side setback or at the public right-of-way 
line (Attachment 2). This policy issue arose after City staff initiated two code enforcement 



cases because property owners had placed private retaining walls and fences within the 
public right-of-way and exceeded the allowable heights for fences. 

The CMC currently allows private fences on an exterior side lot line to be a maximum of 30 
inches in height within five feet of the property line and a maximum of six feet in height in the 
remaining portion of the exterior side setback (Attachment 3). Prior to 2004, the CMC had 
ambiguous language regarding exterior side yard fencing regulations but, at that time, the 
regulations were being interpreted to restrict fences located on an exterior side yard to a 
maximum height of thirty (30) inches within ten ( 1 0) feet of the property line and then up to 
six (6) feet in height for the remainder of the setback (Attachment 4). As part of an 
omnibus cleanup in 2004, the City Council amended the CMC to the existing regulations; 
however, staff could not find documentation explaining the reasoning for the change beyond 
the direction provided by the Planning Commission to staff to clarify the fencing 
requirements for exterior sides (Attachment 5). 

Staff sees the current fencing regulations for exterior side setbacks as a potential issue 
because a residential property owner either compromises privacy by having a fence only 30 
inches in height at the exterior side property line or must sacrifice usable land in order to 
have a six-foot fence. Further, the presently-required five-foot setback from the property line 
creates a larger uno-man's land" when coupled with the approximate five (5) foot public right
of-way directly behind the sidewalk on the exterior side yard. The typical location of the 
public right-of-way line in the majority of neighborhoods extends to approximately five feet 
from the back of sidewalk; however the public right-of-way does vary throughout the City 
depending on the location. 

As with most cities, this City does not maintain landscaping planted within public rights-of
way adjoining residential properties and neighborhood streets, and its care is left up to or is 
the responsibility of the adjacent property owner; depending on a property owner's personal 
preferences, he/she may or may not plant and/or maintain such landscaping. If six-foot tall 
fences were allowed to be located within the required exterior side setback or at a public 
right-of-way line, that action could produce an added aesthetic benefit by reducing the 
amount of space to be randomly landscaped between the back of sidewalk and fence. 
Further, there are numerous instances in Clayton currently where fences are located on the 
property line or the public right-of-way line on the exterior side setback (Attachment 6). By 
amending the Code it would not only create a smaller landscape area or "no-man's land", 
but it would also allow property owners to enjoy the full breadth of one's property as well as 
reduce the number of illegal fences throughout the City. 

On October 24, 2017, the Planning Commission reeommended, 4-0 vote (one 
Commissioner absent), to the City Council adoption of the subject Ordinance (Attachment 
7). The Commission recognized the amendment to the fencing regulations would be 
beneficial to property owners by allowing more useable space without having to sacrifice 
privacy on exterior side lots as well as result in more existing fences being in compliance 
with the Clayton Municipal Code. 
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FISCAL IMPACTS 
The adoption of this Ordinance would not have a fiscal impact on the City beyond a nominal 
reduction in staff time to address code enforcement cases for exterior side lot fences 
because more fences would be in compliance with the CMC. 

ATTACHMENTS 
1. Ordinance 480 [pp. 3] . 
2. Excerpt of the Staff Report and Minutes from the October 3, 2017 City Council Meeting. [pp. 11] 
3. Clayton Municipal Code Section 17 .36;075- Fencing Standards [pp. 2] 
4. 2004 Clayton Munidpal Code Section 17.36.075- Fencing Standards (pp.1] 
5. Excerpt of Staff Report from the January 6, 2004 City Council Meeting and Minutes from the January 

13, 2004 Joint City Council and Planning Commission Meeting'[pp. 8] 
6. Examples Of Existing Fences at the Public Right-of-Way [pp. 3] 
7. Excerpt of Staff Report from the October 24, 2017 Planning Commission Meeting [pp. 2] 
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ATTAC M T2 [Agenda Date: 1 Q. b.J .l(j· 

Agenda Item: &A 

10: 

FROM: 

HONORABLE MAYOR AND COUNCIL MEMBE,RS 

SCOIT ALMAN, C11Y ENGINEER 

L ~ 
CitY Manager 

MINDY GENlRY, COMMUNITY DEVELOPMENT DIRECTp~ 

DATE: OCTOBER 3, 2017 

SUBJECT: POUCY DISCUSSION QF I:NCROCHME~ INTO THE :PUBUC RIGHT -OF
WAY AND FENCE LOCATIONS FOR EXTERIOR SIDE SETBACKS . 

RElf()MMEND~DON 
lt ·is recommended the City Council di~cuss and provide direction to staff on structures 
encroaching into the public right-of-way and fencing regulations for exteiior side setbacks. 

BACKGROUND 
In the ·month ofS$ptember 2017. City staff initiated tw:> code enforcement cases regarding 
the construction of retaining walls and fencing in the p~blic rtght-of ... way and witt-out building 
pennits. One case cpnsistecj of a stacking block retaining wall, with a six-foot VtfOOden fence 
on top of the viall, located on a comer lot at the intei'$8Ction of Mountaire Parkway and Mt. 
Wilson Way, more specifically at 199 Mountaire Parkway (Attachment 1). The· retaining 
wall and fence, built in the public right-of ... way, run parallel to Mt. Wilson Way, alol')g the side 
yard of the residen~, and pe~ndicular to Mountaire Parkway. 

The_ public right-of-way, which is reserved for streets, sidewalks, ~Ailities, streetlights, 
etcetera, on Mt. Wilson Way is fifty-six (56) feet in width, which places the si(je yard. property 
line for the restdence at 199 Mounta.ire ParkWay approximately five (5) feet six (6) inches 
behind the back of the sidewalk. Prior to the construction of ttle retaining wall, the side yard 
fence was located well into the subject property and there was a slight slope between the 
back of the· sidewalk and the fence (Attachment 2). The property owner has not only 
constructed the retaining wall in the public right-of-way, but has also placed fill in the side 

-



yard and In the public right-of-way to level out the slope and increase the size of his/her ~ar 
and side yards on property belonging to the City. The existing con~ction and design has 
allowed a . h9meowner to .reeeive a private benefit from public land by alloWing the 
encroachment into the public right-of-way. 

Depending on the City Council's direction on this issue, there are a couple of options for 
consideration to achiev~. compllan~. The first option ViQUid be to have ~he property owner 
remove tf1e retaining wall from the publ~~ rtgtn-of-way and ~locate It to the property· line. If 
this option were selected, then the Six-foot fence \YOUid then be tequired to be located five 
feet from the property line as required by the Clayton Municipal Code (CMC). This vvould 
resuH a five (5) foot six (6) Inch area of public right-of-way between ~e back of sidewalk and 
the retaining wall and a fiVe toot separation between the retaining wall and·the fence. Staff 
is also ~king direction from the City Council regarding the placement of fences along 
exterior side yards. ~lch ~II be discussed In further detail below. 

A second option is .to allow the existing encroachment of the retaining wall into the right-of
way to remain and if the Council decides this Is acceptable; staff v.IDuld urge the Council to· 
consider placing conditions on· the e~croachr:nent in order to best protect the City. These 
protections could include. but are not limited to. recording a document indemnifying the CHy 
of Clayton, requiring Insurance in perpetuity, and tf:1e encroachment is revocable. These 
protections wiD al.so be discussed in further detail below. In this scenario, the six-foot fence 
would still be required to be located five (5) feet from the property line, creating a large 
separation between the retaining wall and the fence, approximately 8.5 feet. The retaining 
wall VtiOuld be located approXIr.nat~IY· two feet behind the walk and then there would be eight 
feet between the fence and retaining wall. 

In both of these opt~ons for compliance. it requires the placement of the six-foot fence to be 
at least five feet from the property line In confonnance with the Clayton M~nlclpal Code. 
S~ff has con~ms regard~ng the fenC$ ~~cement from the exterior side property U"ne being 
so ~r back and would li~e to seek direction ·from the OOuncll to consider amending the 
Clayton Municipal. Code to allow exterior side yard fences to be located o~ the property line. 
However, the CMC would still require fences to be placed three feet from retaining walls in 
order to not have them be counted as one structure. This Issue Is alsc) discussed In more 
detail below. 

The second code enforcement case. consists of a wood retaining wall, with a fence on top of 
the wall, located on the comer of El Molino Drive and Wright Court, more specifically at 401 
Wright Court. This ca$e is very similar to 199 .Mountaire ParkWay in that the retaining wall 
and fence are located on a comer lot and are encroaching Into the public right-of-way 
(Attachment 3). The property owner in this case has moved th~ retaining wall and fence 
into the public right-of-way for similar reasons. to level out the slope in the backyard 
(Attachment 4). The options above in regards to compliance would be the same with this 
particula~ case as well. 
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The structures at 199 Mountaire Parkway and 401 Wright Court would both require building 
pennits as they ~recurrently constructed. The contractors for both st11Jctures never made 
contact With the City to apply for a building pemiit; therefore staff was unable to provide 
direction about the City's regulations and prevent these structures from occurring within the 
public right-of-way and with their current design. The block wall at 199 Mountaire Parkway 
is ov$r three (3) feet · in height and will req~ire ~ building pennit regardless if it .is required to 
be relocated to the property line. At 401 Wright Court, if the fence Is relocated to the 
appropriate distance on the exterior side lot ttlen a building pennit in this instance vvould not 
be required because the fence does not exceed seven (7) feet in height and the retaining 
wall does not exceed three (3) feet in height 

DISCUSSION 

ISSUE #1: ENCROACHMENT INTO THE PUBUC RIGHT.OF-WAY 
Local govemmenfs public rtghts~f-way are an oft...forgotten ~sset that f(Jnn the 
infrastructum backbone a11d skeleton of the city. Through this interconnected _right-of-way 
netvvork flows domestic water; infonnatiOn and oommunlcations; vehicular, pedestrian, and 
bicycle traffic; commerce; public safety and assistance; waste- collection and disposal; as 
well as .many other unseen facilities and pipelines that support the community's day-to-<iay 
lives, through the provision of fuel for our vehicles. These public rights-of-way also provide 
the opportunity for new or the expansion of exJstlng necessary services when required. 

The public rights..ofpway are oonsidered to be a ptannlng tool and a asavings accounr to 
help ensure the City is prepared for the future. As local govemmental requirements increase 
in magnitude and difficulty, and as public demands for Increased connectivity and data 
consumption continue to grow, there is an ever in~slng request for space to be able to 
construct the infrastructure required to satisfy these increased reqtlirements and demands. 

When rights-of .. way are required as a condition of devetopment entitlement, they are 
intended to not only fulfill the current needs imposed by that development but also future 
needs that may come With increased demands from both the public and govemmental 
oversight agencies. 

Locc:ll governments, including Clayton, are currently faced with, or will be faced with in the 
near future, two such demands for additional space_ within the City's existing rights-of-way. 
The public demand for data and wireless connectivity has been steadily rising as more 
business is being conducted online as well as the change in entertainment oonsumption 
from cable to intemet or wireless based. In order to meet those demands, requests are 
being made of the City and will continue to be made for the foreseeable future to provide 
additional underground space for the placement of fiber optic, and other communications 
related facilities. These demands have already begun with wireless companies such as 
Zayo and Mobilitie requesting space in the public right-of~way and it is anticipated more of 
these requests will be forthcoming due to bills such as SB 649, which if signed into law, will 
make it easier for wireless telecommunication facilities to be placed in the public right-of-
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way. These requests are a cause for concern as more linear facilities are being placed into 
the limitedly available right-of-way. 

Additionally, the ever increasing requirements of the Regional Water Quality Control Board 
(RWQCB) through the City's Municipal Regional Stonnwater Pennlt for green infrastructure 
and the treatment of stonnwater from· city streets are becoming very onerous and the only 
real opportunity. available to meet these ever-increasing requirements is· within the City's 
existing r1ghts-of-yvsy. The requirement for the treatment of stonnwater from city streets is 
starting to become prevalent wHh new developments and will more .than likely become an 
eventuality for all streets as cities repave them _and as indicated above, the stonnwater 
treatment facilities will have to be located in the public right-of-way. 

By allowing private structures to be constructed within public nghts-of-way, the City could be 
severely limiting its ability to prepare ·for the future and -could be pushl~g this issue off onto 
future generations instead of preventing them ~m occurring now. The City does have the 
ability through the Clayton Municipal Code (CMC Section 12.04.360) to require the owner of 
any encroachments that necessitate removal·, relocation. or abandonment to ~ done so at 
the cost of the owner (Attachment 5}. While, the City does have this option, it raises a 
myriad of possible logistical matters for a city~ limited staff and resources. These issues 
include additional timing on a necessary City project due to the· relocation of these 
structures~ additional paperwork to memorialize the encroachment, as Well ·as coordination 
with the property owner on the construction and removal of these structures, amongst 
others. Further, if the property owner does not hav~ ·the funds to remove these structures, 
then the City is in the PQSHion of ~moving ·them; outlying public funds to do so, and then 
recouping thos~ costs at a later date by placing a lien the property. 

Given the afQrementioned issues, staff Is strongly recommending any further unauthorized 
encroachments into the City's rights-of-way not be tolerated and require them to be removed 
or altematively require a recorded document with conditions to best protect the City. 

If City COunc;il desires to permit non-typical encroachments within the City's rights-of-way, 
the City Engineer recommends, at a minimum, the following conditions of approval to be 
enacted for each encroachment: 

1. The permitte~ encroachment is only allowed under a revocable permit at the 
sole discretion of the City; 

2. The pennittee, its successors and assigns shall be solely liable and 
responsible for the encroachment and its mal·ntenance in perpet~ity; 

3. The permittee Indemnifies the City, in perpetuity, for the encroachment and 
any liability· arising from the encroachment; 

4. The permittee provides liability insurance naming the CitY as an additional 
insured on the ·policy covering the encroachment; 

5. All costs for the removal of the encroachment shall be borne solely by 
permittee; 
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6. All City Costs and expenses incui'Teq due to management arid/or removal· of 
the encroachment shall 1>$ compenSated, in full, to the city ,and may bee9me 
a lien on the pennitt~e's adjacent property. 

PO~ICY QLJ.~STJONS: ·Does the ~ity Council want tO allow encroachments 
into the public rigtit~f.way? 

lf$o, Wheit conditions. if ~ny, ·doe~ ,the· City council want to iinpqse on these 
encroachments-to best protect the city? · 

ISSUE #2: EXTERIOR $/C)~ SETBACK FENCING RJEGULA nONS 
The Ci:ayton ·MLinicipai .COde· .Cl.lrTerttly aU()~· fe~ce$ ·on an e~e~c)r· side lot lii'le to be a 
maximum of ~0 inCh~s in heigtlt Wft.hin five f~ of the property_ line arid a maximum of six 
f~t in h~ig:ht i~ the re.m~ining :parti·~~ ofth~. e~~rior $i~~ ~~~pk (Atb.l~hmen~ 6). · P~or to 
2004, the; Cfv1C:·- hf)d ambiQlJOU$ J_angli~Qe regard,ng · exterior side feh.CI_ng i"egUI$tions1 but 
~s b.eh1g ,;nte_rpret~ to restrict fences on ·an -exterior side at .a mSXim·um height of thirty (30) 
inche$ - ~~1'1 ten (10) f~ :of .ttl$ p~~tty ·un~ a,nd :then ~p· t() $0( feE!t ·in height f9r the 
rem~-lnd~r -of tOe· setl)~ck. · A~ p~rt . of .- an ·omni~us ~ri\JP . in . 2004~ . u,~ . (Zity,_ Council 
$~rided the CMC to ,tf)e exi,sting ·t:eQ~Iat~Q.ns_;. h9\Yever staff could · nQ.t .:fin~ docurn~n~ion 
expl~l-hirig_ the reaSQ.nJng f9r 'the_-~ang'e beyond the -d~re¢tioti· provided to staff-to ~arify the 
fencing requireme.nt~ for. f)Xten·or :sld~$~ . . . 

Staff s$E$: the curre.nt ·f~neing regulations for~xteuior side lc;>t$ a$ a P.otential issue be~use a 
re$id~ntial . prop9rty. oWO~r. either _eorriptofl1i~ privacy :bY ~\ling . ~a fence. (lrily 30 . ·i_nCh~ in 
ne19nt. at the eXterior $i(Je :prpp(ittty lirye ,or has tQ. . ~~crifi¢9. ' u~bl~ .land. in <>rd~f. to- have $ ,six
fOc:;tJane$. F~rther, ··tti~-- reqUired :fiy~toPt·s~tba~,fi'Qn, the. propertY nne c~tes a iarger-"nO
m~n's tand'i When · c9upl.ed . with· the ·apfiroXiril~te. flve · (5) f<>9t public rigjit~t~way ·d~redly 
behind the sidewa.lk on the· ~xterior side··.yartt The City ·o.f Clayton does not maintain 
landscaping within the) publi~ right~f~way and it is left ~P to or iS, the respon~ibility of the 
prof)$·rty · 9\Yn~r- and . depen~ing . on pi'QpertY o~er, · heishe may or· may :not -maintain the 
landscaping. · _ If six7'foot fences ·we~· allowed to be located on the property line, it Would then 
reduce . the · amount of space to . t;)e l~ndscapEKj betW~en the back Of SideWalk and fence. 
Further, there are nUmerous iristancf:ts jfi . Cl~yt6n currently whe.re fences are located on the 
property lin~ on exterior ~ide lot (Atta(:hm~f1t 7). ·. Sy :arn~nding .. th~ oode it wo_uld · not only 
create a sm~iler landscape ~rea qr "no-man's land", bOt it would also allow property owners 
to enjoy the full breadth of their property as well as reduce the humber of .illegal or legal non
oonfolming fenees around the City. 

A good ex~rnple Sh9wing the ~isqrepancy of fen® _locat~on~ is along. El fv1olino Driye where 
there are fe.nce$ encroaching· hi tl1e ·put).lic right~f~way, fences along the property lines, and 
fenCA:ts meeting . the cu.rrent ·Muniqipal CodEr req.U.ire·ments~ which are located fiVe ftom the 
property line (Attac"'ment 8). Staff is reeommending the City Council consider changing 
the Clayton Municipal Code to ailow exterior side yard fences to be located on the property 
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line as long as they are not located in the front setback or create a visual obstacle by 
encroaching into the intersection's sight triangle. 

POLICY QUESTION: Does the City Council want staff to research and 
analyze allowing exterior side setback fences at the property line? 

ISSUE #3: CODE ENFORCEMENT 
While attempting to achieve compliance with the two aforementioned code enforcement 
cases. it became apparent to staff that this issue of unauthorized encroachments into the 
public right-of-way was much more prevalent than these twQ occurrences.· Attachment 9 
only shows a small representative sample of the countless number of unauthorized 
encroachments into the .public right-of-way. Staff Is seeking direction from the City Council 
on how to approach these violations to achieve oompli~nce. 

Historically, Cod~ Enforcement has been reactive to oompla~nts from the community and not 
proactively seeking out violations. This is~ue has raised the question. since the City has 
initiated the two aforementioned ~ses and the City is now aware ·of the existing 
encroachments, should the City be seeking compliance nom the all the property owners that 
have unauthorized encro~chmentS? Son:-~ the issues that arise are the allocation of staff 
time and resources. which are already limited, to address this wide sp.read issue as well as 
fairness of .enforcement. The enforcement of the two subject pR,)perties raises the question 
of, should the others that are in violation also be compelled to comply? 

The City is not required to enforce its Municipal Code and oourts have recognized that due 
to limited resources, some violations of a city's ordinance will go uncited and that absent 
deliberate or intentional discrimination, suCh selective enforcement is legal. Alternatively, 
the City could enforce prospectively on either a -proactive or reactionary basis; however H 
raises the question of staff trying to determine the when the construction of these structures 
occiJrred unless the structure is currently under construction. · 

POLICY QUESTIONS: Does the City Council want Code Enforcement to be 
proactive and seek compliance for all unauthorized encroachments into the 
public right-of-way? 

Or, does the Council want ·to City staff to enforce prospectively and is that 
enforcement proactive or reactive? 

ISSUE #4: PUBLIC EDUCATION 
Lastly, to help circumvent these unauthorized encroachments from becoming code 
enforcement eases, a public education effort to help g~t the word out to the community 
would be beneficial. Currently, the City's fencing requirements are located in the Citizen's 
Guide and within the Clayton Municipal Code. Other possibiiHies would be mailing out 
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notifications to ~omeowners Assoc;iati9ns and fencing contractors, posting on the City's 
website, and an article in the Clayton Pioneer. 

FISCAL IMPACTS 
The Council's.direction regarding these issu~ would dictate and d~ten.nin~ the costs. To 
address an of· the unauthorized encroachments WoUld take a significant• but ·unknown, 
~mo~tit of staff time and those eosts would only be reeove~ble if th~ property· owner 8ought 
a·_cjty pEnmitto k.E)ep the un~lithorized et~croachmerit. ·However, ·th~re m~y ~ long tenn 
fin~nqi~l benefits t() addreSsing the issue now, rather than undertaking the issue wnen ft 
becOmes a problem in the Mute. . 

T~e~ wciuld be staff. time S.ssociated With amendh1g the M~nlcipal COde pert~ining to fence 
lo~ti6ns-along· th~ exterior side lot line. · · 

Qep~nding on_ the. level of public educatiOn effo~ put forward, wo~_ld ·qetennine the costs. 
The notifieation of :the HOAs ·Wc>uld be nominal,_ but notification of ·fencing contractor8, whiCh 
\Yould. not neCessarily be inClude, oould ~ more intensive.· ' 

ATTACHMENTS 
1. 199 Mountain~ P~rkwaY Current Phoi~ [3 pp.] 
2. 1·99 Moun~ire pa~y 2o_11 Googie $ti"8et VIeW_ [3 PP~l 
3. 401 WriQt1iCQort Cu~nt Photos 13 PP~l . . . 
4. 401 Wright COO.rt. 2.011. Grogle· ~t VteiN l~ PP~] . 
5. Clayton Munl¢1pal Code. SedioJi t2.04 ~ ~t Encroachments [12 pp .. ] 
6. Cl&yton MvniCipal CcX.ie ~n 17 -~~075 ..- Fencing Sta~aros [3 pp.J 
1. F.etiQe$ at ext~r Sid~ Property Line [2 pp.] 
s~ Fe~ along i;l :MOlino Drive [4 pp.] . 
9. PiCtu~ Of Encrqachments intc) the Public Ri_ght-d-Way [14 pp.] 
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homes or service providers or if these uses were to be located near sensitive uses such 
as parks or schools. The County's Community Supervision Program, including parolee 
homes are not defined in the Clayton Municipal Code. 

Councilmember Catalano inquired on when it is anticipated for this item to be brought 
back to City Council? 

Ms. Gentry advised this item will be brought back ih spring 2018 for City Council 
consideration. 

Mayor Diaz asked if there has been any interest in anyone wanting to open up a Parolee 
residence? 

Ms. Gentry advised there was one inquiry back in November 2016, however there has 
not been any other interest or follow up from that provider or any other providers. 

Mayor Diaz opened the Public Hearing; no comments were offered. Mayor Diaz then 
closed the Public Hearing. 

It was moved by Vice Mayor Haydon, seconded by Council member Pierce, to have 
the City Clerk read Ordinance No. 4ra, by title and number only and waive further 
reading. (Passed; 5-0 vote). 

The City Clerk read Ordinance No. 479 by title and number only. 

It was moved by VIce Mayor Haydon, seconded by Councllmember Pierce, to 
approve Ordinance No. 479 for Introduction wl_th findings the Ordinance is not 
subject to the California Environmental Quality Act because this activity is not 
considered to be a project and It can be seen with certainty that it will not have a 
significant effect or physical change to the environment. (Passed; 5-0 vote). 

8. ACTION ITEMS 

(a) Policy discussion of encroachments into the public right-of-way and fence locations for 
exterior side setbacks. 
(Community Development Director) 

Comm~nity Development Director Mindy Gentry noted in the m_~nth of September city 
staff initiated two code enforcement cases. regarding the construction of retaining walls 
and fencing in the public right-of-way and were constructed withput building permits. 
The right-of-way at 199 Mountaire Parkway is approxbnately 5 feet 6 inches from the 
back of the sidewalk; the unpermitted retaining wall that was constructed is 
approximately 2 feet from the back_ of the sidewalk and exceeds 36 inches in height, 
requiring a_ building permit. A wooden fence-was also placed on· top of the retaining wall, 
exceeding the six foot total height requirement, wall plus fence, and the fence does not 
comply with the setback requirement of 5 feet from the property lin~. 

Ms. Gentry noted the second code enforceme·nt case is located at 401 Wright Court with 
a violation of a fence located on top of a retaining wall with total height exceeding the six 
foot height requirement; violation of setback location requirements; the wall and fence 
are located within the public right-of-way; and was constructed without building permits. 

Ms. Gentry noted the components of these two cases have brought to light violations 
occurring citywide with discussion needed to address encroachments into the public 
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right-of-way; exterior side setback fencing regulations; code enforcement and public 
education. 

Ms. Gentry advised when right-of-way is determined; it is based on current and possible 
future needs that may come with increased demands from both the public and 
governmental oversight agencies. Locally, Clayton may be faced with two such 
demands for additional space for data and wireless connectivity and from the Regional 
Water Control Board for storm water treatment of the city streets. By allowing private 
structures to be constructed within the public rights-of-way, the City could be severely 
limiting its ability to prepare for the future and could be pushing this issue off onto future 
generations rather preventing them now. The city does·have the ability to require the 
owner of any encroachments that necessitate removal, relocation, or abandonment to be 
done.so at the cost of the owner. However, this option raises possible logistical matters, 
including limited staffing and resources, adverse impacts to timing on necessary City 
projects due to enforcing relocation of these structures, additional paperwork to 
memorialize the encroachment as well as coordination with the property owners on the 
construction and removal of these structures. 

Ms. Gentry advised the second issue is the exterior side setback fencing regulations, 
which currently allow a maximum of 30 inches in height within five feet of the property 
line and a maximum of six feet in height in the remaining portion of the exterior side. 
setback. Staff opines the current fencing regulations for exterior side lots compromises 
privacy or sacrifices usable land in order to have a six foot fence. The City of Clayton 
does not maintain landscaping within the public right of way and is the responsibility of 
the property owner. If six foot fences were allowed on the property line, it would reduce 
the amount of space to be landscaped between the back of sidewalk and the fence. On 
neighborhood streets, the different placement of the fences can create an inconsistent 
visual appearance. 

Ms. Gentry noted the third issue of code enforcement being reactive to complaints from 
the community and not proactively seeking out violations. Currently, staff time and 
resources are limited to address this community wide issue and also brings the question 
of fairness of enforcement. The City is not required· to enforce its Municipal Code as 
courts have recognized due to limited resources, some violations of a city's ordinance 
will go uncited and that absent deliberate or intentional discrimination, such selective 
enforcement is legal. 

Ms. Gentry concluded with the fourth issue, a Public Education effort to help get the 
word out to the community, which would be beneficial. Although fencing requirements 
are currently addressed in the Citizen's Guide and within the Clayton Municipal Code 
both available at City Hall, Library and on the .city's website, more outreach could be 
done. A notification could be prepared for Homeowners Associations, fencing 
contractors, the homepage of the city's website and an article in the Clayton Pioneer. 

Councilmember Shuey inquired in the event if the City allows a known problem, that was 
not properly constructed and a utility requires access to the public right-of-way, what is 
the potential impact on the city and the property owner at that time the utility needs to 
get into that space? 

Ms. Gentry advised within the Clayton Municipal Code the city has the ability to remove 
any authorized or unauthorized structures for utilities to have access. The property 
owner would first be notified, if they are uncooperative to remove those structures, the 
City has the ability to remove the structures and place a lien on the property to recover 
the public funds used for the removal. 
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Councilme~ber Catalano inquired if the public right-of-way width is typically more than 
the concrete portion? Is it obvious to a resident where there property line is located? 

Ms. Gentry advised there is not a set distance and this distance varies in certain parts of 
the eommunity, in some areas there is a monolithic sidewalk and some that are 
detached. Typically, th~re are 6 inches of curb and 5 feet of sidewalk and usu~lly 5 feet 
of public right-of-way behind the sidewalk; however for a property owner to obtain an 
accurate location of their property lines, they must hire a surveyor to mark them out. 

Council member Pierce added the property line locations behind the sidewalk or curb if 
no sidewalks vary in each subdivision based on the location of public utilities. 
Councilmember Pierce requested clarifiCation if a permit is required and had been 
requested prior to construction, would these requirements have been provided to 
homeowner or contractor. 

Ms. Gentry advised if permits were sought prior to construction, the City would provide 
the regulations and information to the _applicant, on the two. cases presented this 
evening, they waul~ not have been approved as they would not have met the 
requirements for height and location. 

Mayor Diaz op~ned matter for public comments. 

Robert Brenneman, a neighbor of 199 Mountaire Parkway, advised the retaining wall 
and fence is aesthetically very pleasing, prior to the retaining wall, there were overgrown 
junipers and difficult to see when leaving the driveway. The visibility has improved and 
would like to see the project continue. 

Greg Roberts, a neighbor of 199 Mountaire Parkway, who also represents the contractor 
who installed the· retaining wall and current improvements, believed the retaining was· 
less than the height requiring a building permit. The current wall is just over 3 feet tall, 
built to the manufacturerS specifications, compacted layers, base rock, drainage system, 
and anchored to the hillside, making It structu.rally sound. 

Councilmember Shuey inquired on how Mr. Roberts thought the structure met 
regulations? 

Mr. Roberts advised as he understood in most jurisdictions, a retaining wall is allowable 
up to 4 feet without a permit. 

Councilmember Shuey inquired on who the contractor is on this project? 

Mr. Roberts advised Viking Pavers constructed the retaining wall and is doing the 
current work in the backyard. 

Mrs. Kalt advised A & J Fencing built and installed the fencing on top of the retaining 
wall. 

Councilmember Pierce inquired if A & J Fencing currently holds a Clayton Business 
License? 

Ms. Gentry advised A & J Fencing currently does not have a Clayton Business License 
and has been notified several times by the City that a business license is required to 
perform work in the City of Clayton .. Ms. Gentry advised shortly after the stop work order 
was issued, Viking Pavers obtained a Clayton Business License. 

City Council Minutes October 3, 2017 PageS 



Mr. Roberts advised the retaining wall was constructed over a year ago and the second 
phase of the project recently started for a patio. 

Aaron Kalt, 199 Mountaire Parkway, added there will be an addition of a gate to the 
fence , setback approximately one foot to close off the backyard with the remaining 
installation of the pavers, AstroTurf, and drought tolerant landscape. Mr. Kalt advised he 
and his wife moved into the residence about 4 years ago and found the junipers to be an 
eyesore to the neighborhood and wanted to make improvements. Mr. Kalt spoke to 
neighbors about the improvements they wanted to make and then presented them to the 
Homeowners Association for approval. Once the improvements were approved, Mr. Kalt 
hired the most reputable contractors in the area for construction of the project; thinking 
he was going about the project appropriately. 

Mayor Diaz, a former Dana Hills resident, inquired if the Homeowners Association 
provided any feedback on this project? 

Mr. Kalt advised that the Homeowners Association provided favorable feedback on the 
removal of the junipers and making the property visually appealing. On May 26, 2016 
Mr. Kalt received a letter from the Homeowners Association approving his plans. 

Co~ncilmember Shuey requested to review the letter Mr. K~lt received from the home 
Owners Association. 

Council member Catalano noticed a fire hydrant located on the corner of the property and 
inquired if there is sufficient accessibility to it by the Fire Department if it were needed iri 
an emergency. 

Mr. Kalt advised an adjacent neighbor had a fire about 6 months ago and this particular 
fire hydrant was used to put out the roof fire with no known issues. 

City Engineer Scott Allman added Contra Costa Fire Protection was contacted regarding 
the clearance around the fire hydrant and was advised a three-foot minimum clearance 
is required and this property looks to meet the requirements. 

Councilmember Shuey advised the approval from the Homeowners Association notes 
that Mr. Kalt is responsible to obtain the necessary permits and building inspection 
services required from the City for this project. 

Mr. Kalt advised he assumed the contractors he hired would obtain the necessary 
permits needed. Mr. Kalt would like fair and equitable treatment in "regards to retaining 
walls that are already in place and is willing to go through the necessary steps to rectify 
the situation and complete the project. 

Councilmember Pierce advised the City Council is not ruling on his particular property, 
but is establishing a policy for current and future structure violations and how to protect 
the public right-of-way of the City and for the installation of future utilities and Regional 
Water Control Board needs. 

Councilmember Shuey added this issue has come up before and the contractors Mr. 
Kalt hired had an obligation to inform Mr. Kalt of the requirements needed to complete 
his project. Mr. Shuey advised a policy decision on encroachments needs to be made 
for consistency purposes throughout the community and if the desire is to allow 
encroachments, there needs to be indemnification to protect the city that can be 
prepared by the City staff and the City Attorney. 
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Ms. Gentry added, wooden fences need to be moved 1 0 feet from the back of sidewalk 
to be compliant in the Clayton Municipal Code as the Code requires it to be 5 feet from 
the property line and in this case the property line is 5 feet behind the sidewalk. 

Mayor Diaz closed public comments. 

By general consensus, City Council provided direction to staff to create a revocable 
encroachment agreement with indemnification language to protect the city, including 
appropriate insurance for the encroaching structures; to draft an ordinance to allow a six
foot fence at the property line for exterior side lots, with all other current requirements to 
remain; to pursue code enforcement cases if the City is aware a violation; and to 
conduct a public education effort regarding the regulations for the construction of fences. 

(b) Dis~ussion of staff recommendations for various local policy issues arising from the 
California voters' passage of Proposition 64 and the State legislature's passage of SB 94 
- the Medical and Adult Use Cannabis Regulation and Safety Act (MAUCRSA) 
regarding local regulation of cannabis. 
(Community Development Director) 

Community Development Director Mindy Gentry provided a brief background noting on 
December 20, 2016 the City Council passed an Urgency Ordinance banning the 
personal outdoor cultivation· of cannabis and staff requested direction regarding 
Proposition 64 - the Control, Regulation, and Tax of Adult Use of Marijuana Act (AUMA). 
The City Council directed staff to not regulate the indoor cultivation for the personal use 
of marijuana; add provisions to the Clayton Municipal Code to treat marijuana similarly 
to alcohol with no consumption allowed in public; further address marijuana in 2017 to 
allow more time for legal clarification and to determine what actions neighboring 
jurisdictions have taken. 

Ms. Gentry noted there have been no changes to the federal Controlled Substances Act; 
however a bill has been introduced to change marijuana from a Schedule I narcotic to 
another controlled substances schedule. On June 26, 2017, Governor Brown signed 
into law SB 94 - Medical and Adult Use Cannabis Regulation and Safety Act 
(MAUCRSA); combining the medical and adult use of cannabis systems into one 
!icensing structure with the same regulatory framework governing both medical and adult 
use facilities. The most notable change is vertical integration is now allowed, as it 
pertains to cannabis businesses. On September 16, 2017, AB 133 was signed into law 
noting technical fixes or changes to MAUCRSA. 

Ms. Gentry noted Clayton's local regulations mostly pertain to medical purposes with the 
Clayton Municipal Code being silent on the recreational or adult use of marijuana. The 
City of Clayton has prohibited medical marijuana dispensaries; testing laboratories; 
facilities that store or maintain marijuana as part of their operations; and outdoor 
cultivation or production of cannabis; and some indoor cultivation. The City Council did 
not prohibit the delivery of medical marijuana due to accessibility concerns for patients 
within the community. 

Ms. Gentry further noted the neighboring communities of Antioch, Brentwood, Pittsburg, 
Danville, and Orinda have banned all commercial cannabis businesses for both medical 
and adult use. The City of Concord has directed staff to draft an ordinance to put a ban 
in place; however will revisit the issue once more clarity has been provided by the State. 
Contra Costa County has prepared a permanent ordinance to prohibit all commercial 
uses until an ordinance to fully regulate all aspects of cannabis is completed. The City 
of Pleasant Hill Planning Commission has recommended to its City Council to allow 
retail medical cannabis. The City of Walnut Creek has placed a moratorium for all 
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11/2/2017 ATTACHMENT J 
17.36.075- Fencing Standards. 

Fencing shall conform to the following standards: 

A. Front Setbacks. Fences shall not exceed a maximum height of thirty (30) inches within ten (1 0) 

feet of the front property line and a maximum height of six (6) feet in the remaining portion of 

the front setback. 

B. Interior Side Setbacks and Rear Setbacks. Fences shall not exceed a maximum height of six (6) 

feet on the interior side and rear property lines or anywhere within the interior side and rear 

setbacks. 

C. Exterior Side Setbacks. Fences shall not exceed a maximum height of thirty (30) inches within 

five (5) feet of the exterior side property line and a maximum height of six (6) feet in the 

remaining portion of the exterior side setback. 

D. Corner Lots. Fences on corner lots shall conform with the restrictions on sight obstructions at 

intersections provided in Chapter 12.08. 

E. Driveways. Fences shall not exceed a maximum height of thirty (30) inches on either side of a 

driveway within the triangular areas formed by the edge of the driveway, the property line, and 

a line joining points on each of these twelve (12) feet from their intersection. 

F. Main Building Area. Fences shall not exceed a maximum height of eight (8) feet within an area ;" 

which a main building is permitted. 

G. Measurement. The height of fences shall be the average height of an eight-foot length of fence, 

measured from the lower of either the lowest adjacent ground level or the top of the footing of 

any retaining walls located within three (3) feet. 

H. Safety Fences. Safety fences and railings required by the Uniform Building Code are excluded 

from the height standards of this section. 

I. Barbed Wire. Barbed wire or other sharp materials shall not be used as a fencing material 

except on lands where agricultural grazing is actively conducted or where a use permit has been 

approv~d by the Planning Commission. 

J. Hazardous Locations. In no case shall any fence be located so as to cause a hazard to the 

movement of vehicles or pedestrians. 

K. Height Exceptions. The Director may issue an administrative use permit to allow a fence up to 

seven (7) feet in height in a rear setback or side setback of a lot in residential district. The 

Director may impose such conditions as the Director deems appropriate to mitigate any visual 

or other. adverse impacts of the fence, including, but not limited to, requirements with respect to 

the height, design, and materials of the fence and landscape screening. Applications for an 

administrative use permit under this subsection shall be filed with the Director on such form a~ 
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the Director prescribes, and shall be accompanied by a processing fee in such amount as 

established from time to time by resolution of the City Council. Prior to granting the 

administrative use permit, the applicant shall demonstrate and the Director shall find that: 

1. The issuance of such a permit is reasonably necessary by reason of unusual or 

special circumstances or conditions relating to the property, for the preservation of 

valuable property rights or the full use and enjoyment of the property; 

2. The fence will not create a safety hazard to pedestrians or vehicular traffic; 

3. The fence will not unreasonably interfere with access by police, fire, and emergency 

service personnel; 

4. The appearance of the fence is compatible with the scale, mass, design, and 

appearance of other existing buildings and structures in the neighborhood; 

5. The orientation and location of the fence is in proper relation to the physical 

characteristics of the property and neighborhood; 

6. The applicant has obtained the written consent of the adjacent property owner, 

unless the fence is adjacent to public right-of-way, in which case written consent is 

not necessary; and 

7. The fence will be of sound construction. 

(Ord. 178,1978;0rd. 197,1979;0rd.375,2004) 
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ATTACHMENT 4 

17.36.075 Fencing requirements. Property and decorative fencing, walls, hedges, screen 
planting and shrubbery shall conform to the following standards: 
A. Height Limitations. 

1. Back Yards and Side Yards. Fences and walls shall not exceed a maximum of six 
feet high on rear and interior side property lines or anywhere within rear and 
interior side setback areas. 

2. Front Yards and Street Side Yards. Fences and walls shall not exceed a 
maximum of thirty inches (30") high within ten feet of the front property line and 
a maximum of six feet ( 6') high within the remaining portion of the front yard. 
(see Figure 2) 

3. Comer Lots. Fences, walls, shrubs and hedges on comer lots shall conform to the 
provisions of Chapter 12.08. 

4. Driveways. Fences, walls, shrubs and hedges shall not exceed a maximum of 
thirty inches high on either side of a driveway within the triangular areas formed 
by the edge of the driveway, the property line, and a line joining points of each of 
these twelve feet from their intersection (See Figure 1 attached to and made a 
part of the Ordinance codified in this section and on file in the office of the City 
Clerk). 

5. Main Building Area. Fences and walls may not exceed a maximum of eight feet 
high within an area in which a building is permitted. 

6. How Measured. The height of fences, walls, shrubs and hedges shall be measured 
from ground level in accordance with direction in Exhibit A of Chapter 12.08. 

7. Hazardous Locations. In no case shall any fence, wall, shrub or hedge be located 
so as to cause a hazard to the movement of vehicles or pedestrians. 



AI IE: 

Aftiemtural. Structures apd Aetbities CS@dicm t7.16.UQl 
The wording of Section 17 .16~1-30 regardlng agricultural s1rUCtures and activities was awkward 
and l.mclear .. The Plannjng ~sion aDd ~ recoimnend the following modifications. . . 

17.16.130 
Any bam, stable, or ihel~ for . or agiicUlturallivestock sba1l be set 
bade not· less than one hunc1red feet from the front property line 8bd shall be 
not less tban. fiftY • feet ~m .any side or rear pro~ity line . . Fenced plsture, . 
paddocks, or other . .equestrian or agricultural livestock areas sba1l not be 
located nearer ten feet to any propmty line or~ edge of~ 

· the property ID:te .of any ima_io1 lot &buts 
~~~~~~~~~~.nam~~~~~~~~~ 

~~-~~.zm.~~-=~~~ 

BuQdlpp Beilbt in P AO Diltrlet <SedJon 17.31,048) 
The building height regulations ht Section ·17 .32.040 for the Professional Administrative Office 
(P AO) D~strict are awkward and more restrictive than those for cpmparable dis1ricts. The 
Planning ~QD and staff recommend the regulations be modified to as-listed below.. This 
would allow building heipts in 1he P A:O Dis1rict to be comparable to those in the Multiple 
Family ~) Residential District. 

17,32.040 Building Heiaht No building or~ P.mP.itted in the·P.:.A.-o.-
~s1rict shall ex~ two ami ~half stoqcs 01 thirty-five. f• in heiPt; 
~pt w~e art interior side :Y~d abats· the r.era ,md ofa.siDgtc &nay . . . . 

Fencig.c Stapdardl CSec;Uon 17J6.075l 
Application of the f~cing standards in. Section 17.36.075 has brought to li~t several . 
problenla.tic.issues that the Commission and staff have sought to address. These issues include: 

• 

• 

• 
• 
• 

• 
• 

The height standards for fences in exterior side setbacks (a.k.a., street sides yards of 
comer l9ts ); .. 
The height standards for fences wi~ the rear or side setbacks (a.k.a.·, rear yard or side 
yard); 
Measurement offence heights in areas outside of the "clear vision" area on comer lots; 
Inclusion of nearby reta;n;ng walls in the calculation of f~ce height;· 
Clarification of the types ofbuildings referenced in subsection 17.36.075.A.S-(e.g., 
detached buildings, accessory buildings); 
Regulation of safety fences and railings installed pursuant to the Uniform Bllilding Code; 
Regulation of barbed wire fences 
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As part.,ofthe discussion o(th~se issues, Mayor Lauren~ submitted the attached letter to the 
P~g Commission (see Exbl~it B on following ·page) which identifies several cp1estions and 
considetations ~~g -fence heights; decorative latticework, md administrative approval of 
increased fence liefghts. Police Chief Peterson provided the attached memoranda (see Exhibits 
C and »··on foll9wing pages) which address fence.heigbts relative to the physi~ testing 
standards for police officers, ability of officers to observe break--ins and burglaries, and ability of 
officers to. disengage the gate latches. · 

In light of these concerns, the Planning Commission anq staff took the folloWing actions with 
regard to the fencfug ~dards. 

Fence Heights Alpng Exterior Side Setbac;ks · 
The Conuirlssion directed staff.~ clarify the fencing requirements in exterior side setbacks. 
Staffcondu~ .~ brief field review ofthelo~tion offences in R~lo and R-12 neighborhoods. 
From this field review it appears that on approximately '113 of the lots; six~foot ·privacy feiJ.ces 
along the exteriQr side setbacks have been constructed appl'9ximately .J.Q feet from the exterior . 
side ·Property line. On the remaining 1/3 of the lots, fences. have been constructed approXimately 
i feet from :the exterior side property line. Therefore in order to avoid creating a large number of 
non-confomiing exterior side setback .privacy fences., the Commission d~ed that the 
fencing requirements be antended to stipulate that ~thin S feet of the exteri~r side property line, 
fences cari oJJiy·be 30 inches high. ·Between 5 feet from the exterior side:properiy line and the 
remainder of the exterior side setback, the fence can be up to 6 feet higll. An option to require 
6-foQt fences to be setback 10 feet from the exterior side property line was not endorsed by the 
Commission. 

Fence Heimt EJCC.Pt.iQps 
The Current fence $Widards allow fences along rear and interior side.property lines to be siX feet 
high. This is the standard fence height allowed along rear and interior side property lines in 
most California communities and is consistent with the Police Department's concerns noted in 
Chief Peterson's memo~ Six feet also affords adequate privacy for adjacent homeowners in most 
situations. The pri.mBry exception is the :situation ~ed in Example B. of Exhibit E (on 
following page) where the property line is at the toe of the slope~ This ·situation occurs 
infrequently, as tlte property line is typically at the top of the slope; ,as shown in Example A. 

The Planning Commission determined that a procedure should be established which would 
allow staff to approve fences which exceed six feet in height. Since the Commission expressed 
interest in.re~g six feet as the "standard" height for fences in recognition oftbe.public 
safety colicem.S expressed by Police Chief PeterSon, the criteria to be used by staff closely define 
the situations in which a fence up to seven feet in height would be allowed. 

Measurement ofFence Height 
The current wording of the fence standards does not allow any portion of a fence to exceed six 
feet in height. The Commission determined that wording should be added which would allow 
fence heights to be averaged over the typical8-foot distance between fence posts. This would 
address situations where a fence on a slope"stair steps" down the slope instead of gradually 
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descending do~ 1he slope. Staff noted that this methodology complicates the measurement 
~ess by inttoducmg a calculation in~ the fence h~ight determination. The current wording is 
a more straight forward regulation that fences shall not exceed six feet and hence is easier to. 
apply .. 

·Befainiu& W•l1' 
F~uently retJrinjng walls are constructed near or as part offences. The ~ Building 
Inspection Depanment, in admjnistering the Uniform Building Code under contract with the 
City, requires a buildiug permit if a retaining wall: 

• Is higher than three feet; · 
• Supports a slope which exceeds 1 :2; or 
• Supports a fence within t:bree feet of the "back of the wall. 

Based uppn past staff interpietation and practice since tbe ~ly 1990's, reta;mng walls in the 
vicinity. of a fence have been included as part of the fence height calculation. Exhibit E 

· provides examples of height ~cul8.ti~J)S for different slape, fence, and reta;ning wall . 
combinations. These hei~ cal~ons are consistent with the definition of 6'Fence" and the 
application of the. Uniform Building Code by the Building InSpection Department. Wording is 
included in subsection 17.36.075.0 to clarify tblt retaining walls within three feet of a fence are 
inc~ as part of the fence height calculation. This lauguage avoids situations where a six
foo1 fence is located within one or two feet of a tbtee-foot high retaining wall, effectively 
creating a nine-foot banier. 

BmbedWire 
The City cmrently bas no regnlations regarding the use of barbed wire, except the Town Center 
Specific Plan guidelines which do not allow "open wire" fences. Wording is included to 
prohibit barbed wire except on lands wher¢ agricultnral grazing is actively conducted or where a 
use permit has been approved by the Pl~ning Commission. 

Safety fences 
The Uniform Building Cqde requires ~ences around pools to be five feet high. The Building 
Inspection Department enforces the fiv~foot ~ent on all building permits within the 
City. Wording is. incl~ which exclUdes su~ty fences and ~gs I'CQ1iire:d by the Uniform 
Building Code from the height standards. This clarification ensures that safetY fences around 
pools will be constructed in accordance with the Uniform Building Code requirements. 

Conclusion 
The Planning COmmission and staff recommend the revision of the Fencing Standards as listed 
below. The illustrative diagram (see Exhibit F on following page) will be included in the 
Zoning Ordinance, but not adopted. 
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MINUTES 

CLAYTON CITY COUNCIL 
AND 

CLAYTON PLANNING COMMISSION 

TUESDAY, January 13,2004 

1. CALL TO ORDER AND ROLL CALL 

The meeting was called to order at 7:00 p.m. by Mayor Pierce and Planning · 
Commission Chair Haydon in the Library Community Room, 6125 Clayton Road, 
Clayton, CA. 

Clayton City Council -All Councilmembers were present. 
Clayton Planning Commission - All Planning Commissioners were present. 
Staff - City Manager, City Clerk, Community Development Director, City Attorney 

2. PLEDGE OF ALLEGIANCE TO THE FLAG 

3. PUBLIC COMMENT - None. 

4. PUBLIC HEARINGS 

(a) Continued Public Hearing on proposed ordinance amending, adding and deleting 
various land use regulation chapters and sections of the Clayton Municipal Code 
including: sign regulation enforcement, recreational vehicle storage, zoning 
definitions, fencing standards; residential floor area regulations, administrative 
discretion, etc. (ZOA 01-03 and 03-03)' (Community Development Director) 

Community Development Director Graves gave a summary of the proposed 
amendments. 

Councilmember Laurence said the Police Department's concerns are primarily 
fences over 6 feet at the front of the house, since Police would like to be able to reach 
over the fence and unlatch the gate. 

City Manager Napper clarified the Police Chief would prefer the fence height to 
be 6 feet all the way around properties. Sometimes when a fence is above 6 feet in the 
rear yard, it requires the officer to go back ~o the front where the fence is 6 feet or 
below. 
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Planning Commissioner Miller said fence$ higher than 6 feet or· 6 feet fences 
sitting on a 3-foot retaining. wall puts the police officer in a dangerous situation. 

Councilmember Laurence asked if a property owner could store items right next 
to the fence. 

The Community Development ·Director said If the property owner has a solid 6-
foot fence, the proposed changes allow items to be stored next to the fence. If the 
property owner does not have a solid 6~foot fence, items have to be stored at least 50 
feet from the front property line and 25-feet from the rear and side property lines. 

Mayor Pierce asked about planned developments versus straight zoning .. All the 
regulations listed refer to specific zoning districts. For many Planned Developments, 
partlculariy those with smaller lot sizes, the proposed setbacks do not apply. There may 
~ a development Where even a small accessory structure building could not be 
constructed. She thought that perhaps a distinction needed to be made between the 
small accessory buildings (e.g. garden sheds) from larger buildings (e.g. cabanas) 

Community Development Director Graves said when the individual Planned 
Developments a're originally approved they. typically established their own setbacks. 
According to the Unifonn Building Code, a garden· shed which is 120 sq. ft. or less; does 
not require a building pennit; must b$ offset from the property line by 3 feet, unless it 
has .a 1-hour fire rated wall; and must be less than 1 0 feet high. 

Vice Mayor Manning had a concern that most of the accessory buildings in 
Clayton would ·be out of compliance. He walked through Easley Estates and found at 
least 25 accessory buildings will not meet the standards. 

Councilmember Laurence wanted the standards to create. a standard of safety, 
as well as aesthetically pleasing, but felt some of the standards might be too strict. He 
suggested the setback for an accessory building be1 0 feet behind the front comer of the 
house. 

Planning Commissioner Miller said the Pl~nnlng Commission is only concerned 
with larger accessory buildings, with no intention of reviewing accessory buildings of 
120 sq. ft. or less. 

Mayor Pierce felt the difference between major accessory structures and small 
accessory buildings needs to be defined. 

Council member Shuey handed out a landscaping plan· for a property in Vintage 
Clayton. He · asked if this landscaping -plan had been reviewed by the Planning 
Commission or only staff. He asked if the arbor with the wall fountain would fall under 
the requirements for an accessory structure? If so, there is a problem because it is not 
65 feet from the front property line. He asked what happens if a property owner 
constructs an accessory structure that does not require a building permit' right next to 
the fence. He asked if the property owner could apply for a variance? 
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Community Development .Director Graves said the arbor be subject to the 
requirements for accessory structures because it is 8 feet high. Variances are granted if 
the property topography or lot size does not allow the construction of the accessory 
structure within the regulations. He indicated the 65-foot setback has been in the 
Municipal Code for many years. The Commission and staff did not address the value of 
the 65-foot setback since they were looking at minimizing the number of changes to the 
Municipal Code. 

Planning Commissioner Haydon said the Commission also looked at issues that 
the Commission has dealt with in the past. If an issue has never come up, then the 
Commission felt they should leave well enough alone. 

Mayor Pierce requested staff to bring back language stating the setback for 
accessory structures should be ten feet behind the front comer of the house closest to 

· the accessory structure and eliminate 12-feet distance from the principal structure. She 
said lots are getting smaller and smaller and people want to utilize the most of their 
property. She felt most people would not cram it accessory structures right next to the 
principal building unless they had to. 

Planning Commissioner Miller said the consensus of the Planning Commission 
was to leave the 12-foot setback alone. The Commission felt the 12-foot setback was a 
reasonable distance to protect people's views . 

. Planning Commissioner Haydon said the idea was to keep detached buildings 
separate or have the buildings attached. The Commission did not want a solid wall of 
homes along a street. 

There was discussion on how much separation there should be between the 
principal building and than accessory building. If the lot is large enough, then how close 
should the structure be and not be within the rear setback. If the lot is small then should 
the building be allowed to be constructed next to the fence and/or next to the principal 
building? 

Mayor Pierce reopened the continued public hearing 

Public Comments 

Jason Barnes, 1410 Lydia Lane, had a question of the 20-foot exteri.or setback. 
He purchased the property in June with the intention of constructing an out building 
within the large side setback. Staff informed him the Planning Commission was 
reviewing the side setbacks and the side setbacks would probably be increased to 20 
feet from 10 feet. The reasoning behind this change is to maintain an open and airy 
atmosphere. He wanted to know why, when 24 other homes in the area have 3 feet 
side setbacks. He has no neighbors on one side and is not on a main through fare. 

Council member Walcutt asked if he would be able to get a variance. 
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Community Development Director Graves said if legal findings co~ld be made 
the variance would be approved. 

The Council suggested Mr. Sames apply for a variance. 

Steve Thomas, 7 Atchinson Stage Place, submitted a letter addressing his 
concems: 1) definitipn of yarq versus setback; 2) requirements for accessory buildings 
and structures; 3) livestock structures and are$s (R-40H); 4) definition of slope; 5) open 
storage; and 6) building footprint. 

Councilmember Laurence mentioned a home on Padera Court that built a new 
fence constructed on top of an existing retaining wall, which made the fence higher than 
6 feet from the ground. A neighbor complained and the city investigated and 
determined the fenced needed to be corrected. Couldn't there be a process th~t would 
allow a 6-foot fence to be built on top of the retainh1g wall. · 

Community Developmen~ Director Graves said the proposed ordinance includes 
a process, which allows staff to approve fence heights up to 7 feet including the 
retaining wall, if it meets certain criteria including written approval of the neighbor. 

Councilmembf:)r Laurence asked if the number could be 9 feet. 

Planning Commissioner Miller said if the number is set at 9, then the Commission 
would have no means to keep the height to 7 feet. 

Vice Mayor Manning. suggested leaving the number at 7 and if someone wants 
the height to 9 feet, they cou.ld apply for a variance and/or appeal to the CitY Council. 

Councilmember Shuey asked who detennines whether an application is reviewed 
and approved by the Planning Commission or staff. If the application is administratively 
approved, is there a check and balance process to protect the applicant. 

City Manager Napper said the Commission could have a policy that the 
Community Development Director .. notifies the 'Planning Commission, by way of listing 
o.n their agenda, what has been administratively approved. 

In response to Thomas letter it was the consensus of the Council to leave the 
ordinance as drafted, except for the changes list~d below. 

• Add language which exempts accessory buildings less than 120 sq. ft. and less 
than 10 feet high. 

• Accessory buildings must be at least 5 feet from the main building 
• If the accessory building is Within 3 feet of the property line, it has to be at least 

12 feet from the main building. 
• Include language "unless the Planning Commission determines a wider distance 

is needed between the principal building and accessory building. 
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• Attachment 4, Page _21, Section 8.4, add "six foot" solid fence 
• Attachment 2, Page 10, line12, change 82 - to read ··antennas will not ee 

sonstR:Jstee iR fFOnt or siee yare (setbask), e1:1t shall - be constructed to the rear 
of the residence .... 

It was moved by Vice Mayor Manning, seconded by Councilmember Shuey 
to continue the public hearing to February 3, 2004 City Council/Planning 
Commission joint meeting starting at 6:00 p.m. (5-0) 

(b) Continued Public Hearing on proposed ordinance amending, adding, and 
deleting various chapters and sections of the Clayton Municipal Code including 
adding a new chapter entitled "Second Dwelling Units': various zoning 
definitions, etc. (ZOA 02 .. 03) (Community Development Director) 

Mayor Pierce reopened the continued public hearing. There were no public 
speakers. 

It was moved by Vice Mayor Manning, seconded by Councilmember 
Walcutt to continue the public hearin_g to February 17, 2004 City 
Council/Planning Commission joint meeting starting at 6:00 p.m. (~·0) 

5. ADJOURN -the me.eting adjourned at 10:00 p.m. 

Respectfully submitted, 

Rhonda Basore, City Clerk 

Approved by Clayton City Council: 

Julie K. Pierce, Mayor 
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Ordinance Amending the Fencing Standards (ZOA-o&-17) 

City of Clayton 

The City of Clayton is requesting a public hearing to consider a City-initiated Ordinance to amend the 
C'ayton Municipal Code to allow six-foot fences to be located within the required exterior side setback 
or at the public right-of-way line (ZOA-06-17) (Attachment A). 

PROJECT INFORMATION 
Location: 

Environmental: 

Public Notice: 

Citywide 

This Ordinance is exempt from review under the California 
Environmental Quality Act ("CEQA") (california Public Resources Code 
Section 21000 et seq.). Pursuant to State CEQA Guidelines section 
15303 (14 Cal. Code Regs., § 15303), this Ordinance is covered by the 
Class 3 CEQA categorical Exemption for construction of new, small 
facilities or structures; installation of small new equipment and facilities 
in small structures; and the conversion of existing small structures from 
one use to another where only minor modifications are made in the 
exterior of the structure~ 

On October 13, 2017, a public hearing notice was published in the 
Contra Costa Times and a public hearing notice was posted at 
designated locations in the City. 

BACKGROUND AND DISCUSSION 
The...Ciayton Municipal Code {CMC) currently allows fences on an exterior side lot line to be a maximum 
of 30 inch~s in height within five feet of the property line and a maximum of six feet in height in the 
remaining portion of the exterior side setback (Attachment B). Prior to 2004, the CMC had ambiguous 
language regarding exterior side yard fencing regulations but, at that time, the regulations were being 
interpreted to restrict fences located on an exterior side yar~ to a maximum height of thirty (30) inches 
within ten (10) feet of the property line and then up to six (6) feet in height for the remainder of the 
setback (Attachment C). As part of an omnibus cleanup in 2004, the City Council amended the CMC to 
the existing regulations; however, staff could not find documentation explaining the reasoning for the 
change beyond the direction provided by the Planning Commission to staff to clarify the fencing 
requirements for exterior sides (Attachment D). 

Planning Commission Staff Report 
Ordinance Amending the fencing Standards {ZOA-06-17} 

October 24,2017 
Page 1 



St~ff sees. the current fencing regulations for exterior s~de ~etbacks as a potential iss~e be~ause a 
residential property owner either compromises pri~acy by having ~ fence only 30 inches In height ~t the 
exterior s~de p·roperty line or has to sacrifice usable land in order to have a six-foot fence. Further, the 
required five-foot setback from the property line creates a larger "no-man's land" when coupled with 
the approximate five (5) foot public right-of-way directly ~ehlnd ·the sidewalk on the exterior -side yard. 
The tYpical location 9f the public right-of-way in the majority of neighborhoods is a·pproximately. five 
feet from th~ back of sidewalk; however the public right-of-way does vary throughout the City 
depending on th~ location. 

The City of Clayton does not mainta-in landsc.ping within the _public right-of-way and it is left up· to or is 
the responsibility of the propertY owner a·nd ~epending on property owner, he/she may or may not 
maintain the landscaping. If six-foot fen.ce.s we.re a~lowed to be loeated within the required eXterior .side 
setback· or at the public right-of-way line, -it wbuld then redute the amount of space to be landscaped 
between the back of sidewalk and fence. Furthe·r, there ate numerous in~ances in Clayton currently 
where fences are located on the property lin~ or the p~blic right-of-way li~e on the exterior side ·setback 
(A~c:hment E). By amending the Code it would not only create a smaller l_andscape area or "no~man~s 
land", but ·it wouid als~ allow -property owners to e~joy the full breadth of their prop~rty as weli as 
reduce the nu~ber of Illegal or legal non-conf9rming fences throughout the City. 

This Issue regarding fe~ce placement c$me to light ~fter City staff had initiat~d two code enfor<:ement 
CaS~S for retaining wall~ and fence~ plac~d in the public right-of-way. As staff started to rese~rCh and 
look into the~ is~ues of encroachment_$ and fence placement; it became dear there was an :ls~ue that 
needed to be. addressed and staff souiht policy direction from the· City Council. At its· meeting o·n 
October 3,. 2017, the City Council diret.ted staff to draft an Q-rdinance to amend the Code in order to 
consider aUowlng the placem~nt of a six-foe~ fence within the req·uired exterior side ·setback or at the 
pu~lic ·righ~-of.:w~y-line (Attilchinent F)". 

RECOMMENDAnoN 
Staff recommends that the Planning Commission consider all-Information provided anr;:l submitted, take 
and. consi_der ·all publi.c testimony,. and, If d.etermlned . t.o l?e appropriate,_ adopt R~selution 06-1~, 
recommending (:ity Council approval of an Ordinance tQ _aUow six-foot fences to be· placed at the 
pr~perty line or at the public right-of-way line for exterior s·lde setbacks (Attac .. ment A). 

ATTACHMENTS 
A. Pla:nning Commission Resolution OQ-17, with attachment: 

Exhibit A:- Draft Ordinance Amendin~ the FenCing St~ndards 
B. Clayton Municipal Code Section 17 .36.07.5- Fencing Standards 
C. 2004 ClaYton Municipal Code Section 17.36.075 ~Fencing Sta.ndards 
D. Ex_cerpt of Staff Report from -the Ja_nuary 6, 2004 City Council Meeting and Minutes from the January 

13, 2004 Joint City .council and Planning Commission Meeting 
E. Examples of Existing Fences at the Exterior Side S~tback 
F. Excer_pt of Staff Report and Minutes from the October 3, 2017 City Council Meeting 

Planning Commission Staff Report 
Ordinance Amending the Fen~ing Standards (ZOA-06-17) 

October 24, 2017 
Page 2 



Community Development Director Mindy Gentry presented the staff report noting the 
City Council previously directed staff to prohibit all commercial cannabis activities 
including retail sales, commercial cultivation, distribution, testing and manufacturing, and 
regulate deliveries of both cannabis and adult use cannabis that originating outside of 
the city limits. The proposed Ordinance does prohibit all the previously disclosed 
commercial activities pertaining to cannabis and includes regulations in place for delivery 
of these products. The regulations include all employees delivering cannabis will have to 
carry a copy of the licensee's current state license, a driver's license, an employee 
identification card, a City of Clayton business license and a copy of the delivery request. 
The Ordinance also states no cannabis can be stored in the city, all deliveries will 
require a signature and proof of identification, and deliveries to physical residential 
addresses only with no porch drop-offs allowed. 

Councilmember Catalano inquired if there is a definition of "adult use"; is it imbedded in 
state legislation? Ms. Gentry advised it is contained within the State legislation which is 
21 years of age. 

Councilmember Catalano noted it is proposed all cannabis deliveries require signature 
and proof of identification; what is the reasoning behind that requirement? Ms. Gentry 
responded the concern is having someone over the age of 21 requesting the delivery 
and the delivery being made to that correct eligible individual to prevent a miss-delivery 
or unlawful receipt. Porch drop offs are not allowed to prevent someone from gaining 
access to the product who did not request it. 

Mayor Diaz opened the Public Hearing; no comments were offered. Mayor Diaz then 
closed the Public Hearing. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to have 
the City Clerk read Ordinance No. 479, by title and number only and waive further 
reading. (Passed; 5-0 vote). 

The City Clerk read Ordinance No. 479 by title and number only. 

It was moved by Councilmember Pierce, seconded by Vice Mayor Haydon, to 
approve Ordinance No. 479 for Introduction with the finding is not a project under 
CEQA and it will not have a significant adverse effect on the environment and is 
therefore categorically and statutorily exempt under CEQA. (Passed; 5-0 vote). 

(b) Consider the Introduction and First Reading of Ordinance No. 480 amending Chapter 
17.36.075 of the Clayton Municipal Code to allow six-foot high fences to be located 
within the required exterior side setback or at the public right-of-way line. 

Community Development Director Mindy Gentry noted at the City Council meeting of 
October 3, 2017 policy direction was provided to staff to amend the Clayton Municipal 
Code to allow placement of six-foot high fences within the required exterior side 
setbacks or at the public right-of-way line. Currently, the Clayton Municipal Code allows 
fences on exterior side lots to be a maximum of 30 inches in height within 5 feet of the 
property line with a maximum of 6 feet in height in the remaining portion of the exterior 
side setback. 

Staff views the current fencing regulations for exterior side setbacks as a questionable 
regulation because the residential property owner will either compromise its privacy by 
having a fence only 30 inches in height or must sacrifice usable private land in order to 
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have a six foot fence with added privacy. The required 5 foot set back from the property 
line creates a larger unusable area when coupled with the 5 foot setback of public right
of-way directly behind the sidewalk on the exterior side yard. She noted the City does 
not plant or maintain these adjacent public rights-of-way and it is left up to the property 
owner. If six-foot tall fences were allowed on the property line it would reduce the 
number of illegal fences throughout the city and the amount of space to be landscaped 
or left barren back of sidewalk to the fence. 

Councilmember Pierce requested clarification: this Ordinance only deals with the 
location of the six-foot fence· and not retaining walls or encroachments into public rights
of-way? Ms. Gentry responded that is correct, the discussion this evening is only on 
private fence locations. 

Councilmember Catalano inquired if there is a different Municipal Code section 
pertaining to retaining walls and the addition of a fence so as not to create an overall 
fence exceeding 6 feet in height. Ms. Gentry advised that regulation is indeed addressed 
in a separate section of the Municipal Code. 

Vice Mayor Haydon inquired if this Ordinance will resolve previous illegal fence 
violations. Ms. Gentry responded its passage will create less illegal violations within the 
city 

Mayor Diaz opened the Public Hearing. 

Mark Kelson, 29 Tiffin Court, expressed his concern the City's right-of-way is not always 
at 5 feet away from the curb; fences placed directly on the edge of the sidewalk impair 
pedestrian visibility. Ms. Gentry responded there are areas, for example, along Keller 
Ridge Drive where the fen·ce is placed at the back edge of sidewalk but there is a green 
belt between back of curb and front edge of sidewalk to create space. She noted the 
public rights-of-way lines do indeed vary throughout the city and are location dependent. 

With no other public members wishing to comment, Mayor Diaz then closed the Public 
Hearing. 

It was moved by Councilmember Pierce, seconded by Councilmember Shuey, to 
have the City Clerk read Ordinance No. 480, by title and number only and waive 
further reading. (Passed; 5-0 vote). 

The City Clerk read Ordinance No. 480 by title and number only. 

It was moved by Councilmember Pierce, seconded by Councilmember Shuey, to 
approve Ordinance No. 480 for Introduction with the finding is exempt from the 
California Environmental Quality Act, pursuant to CEQA Guidelines Section 15303, 
Class 3 Categorical Exemption for construction of new small facilities or 
structures. (Passed; 5-0 vote). 

8. ACTION ITEMS 

(a) Consider the approval of an Exclusive Negotiation Agreement (ENA) between the City of 
Clayton and Fulcrum Development, LLC, to facilitate the City's processing and 
consideration of the developer's proposal to construct a senior care/memory care facility 
with limited ground-floor retail commercial establishments through eventual purchase 
and development of the City's 1.67 gross acres of unimproved real property located at 
6005 Main Street (APN 118-560-010-1 ). 
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* OAKHURST GEOLOGICAL HAZARD ABATEMENT DISTRICT * 
November 21, 2017 

 
 
 
 
1. CALL TO ORDER AND ROLL CALL – Chairman Shuey. 
 
 
 
 
2. PUBLIC COMMENTS 

Members of the public may address the District Board of Directors on items within the 
Board’s jurisdiction, (which are not on the agenda) at this time.  To facilitate the recordation of 
comments, it is requested each speaker complete a speaker card available on the Lobby 
table and submit it in advance to the Secretary. To assure an orderly meeting and an equal 
opportunity for everyone, each speaker is limited to 3 minutes, enforced at the Chair’s 
discretion.  When one’s name is called or you are recognized by the Chair as wishing to 
speak, the speaker shall approach the public podium and adhere to the time limit.  In 
accordance with State Law, no action may take place on any item not appearing on the 
posted agenda.  The Board may respond to statements made or questions asked, or may at 
its discretion request Staff to report back at a future meeting concerning the matter. 
 
Public comment and input on Public Hearing, Action Items and other Agenda Items will be 
allowed when each item is considered by the Board. 

 
 
 
 
 
3. CONSENT CALENDAR 

Consent Calendar items are typically routine in nature and are considered for approval by the 
Board with one single motion.  Members of the Board, Audience, or Staff wishing an item 
removed from the Consent Calendar for purpose of public comment, question or input may 
request so through the Chair. 

 
(a) Information Only – No Action Requested. 
 
 1. Submittal of a report by Berlogar-Stevens & Associates dated August 24, 

2017 regarding its findings from recent monitoring and inspection of 
inclinometers and surface improvements along Pebble Beach Drive in the 
Peacock Creek Subdivison. (View Here) 

 
(b) Approve the Board of Directors’ minutes for its regular meeting on August 1, 

2017 and its special meeting of August 14, 2017. (View Here) 
 
(c) Approve the award of a low-quote contract to G.N. Henley, Inc. in the amount of 

$19,750 for repair of concrete V-ditches at various locations in the District hills, 
approve the allocation of $35,000 from the Presley GHAD Settlement Fund (No. 
213) to underwrite the contract and pay for subsequent V-ditch repairs as 
necessary, and amend the FY 2017-18 GHAD Budget accordingly. (View Here) 

 
(d) Approve the award of a geotechnical consultant contract to Berlogar, Stevens 

and Associates in the amount of $10,800 for slope monitoring and field reporting 
services at Kelok Way. (View Here) 
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4. PUBLIC HEARING – None. 
 
 
 
  
5. ACTION ITEMS – None. 
 
 
 
 
6. BOARD ITEMS – limited to requests and directives for future meetings. 
 
 
 
 
7.      ADJOURNMENT  
  The next meeting of the GHAD Board of Directors will be scheduled as needed. 

 
#  #  # 
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TO: HONORABLE CHAIRPERSON AND BOARDMEMBERS 

FROM: SCOTT ALMAN, DISTRICT MANAGER 

DATE: NOVEMBER 21, 2017 

SUBJECT: SUBMITTAL OF A REPORT BY BERLOGAR STEVENS & ASSOCIATES (BSA) 
DATED AUGUST 24, 2017 REGARDING THE MONITORING AND INSPECTION 
OF INCLINOMETERS AND SURFACE IMPROVEMENTS ALONG PEBBLE 
BEACH DRIVE IN THE PEACOCK CREEK SUBDIVISION 

RECOMMENDATION 

Accept and file this annual report from BSA regarding the inclinometers and surface 
improvements along Pebble Beach Drive in the Peacock Creek Subdivision 

BACKGROUND 

In 2007 two slope inclinometers (SI-1 and Sl-2) were installed in the open space slope below 
lots 59- 61 on Pebble Beach Dive in the Peacock Creek Subdivision. The baseline reading 
of the inclinometers was taken in February of 2007 and then the first in a series of readings 
taken in March 2007. Since the baseline and initial readings in 2007, additional readings have 
been taken in: 

• July and October of 2007, 
• January, February, May, August and October Of 2008, 
• February, May, August and November of 2009, 
• February 2010, 
• August 2014, 
• June 2016, and 
• August 2017. 

Sometime between the February 25, 201 0 inclinometer reading and the attempted reading 
on August 29, 2014, the casing of inclinometer Sl-2 pinched off at a depth of approximately 
71.0 feet prohibiting further readings being taken between 71.0 feet and 125.0 feet in depth. 
The past three readings and reports have only been available to a depth of 71 feet. There is 
no current data available between 71.0 feet and 125.0 feet. 
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In addition to the inclinometer readings, BSA walks the V-ditches in the open space slope and 
walks Pebble Beach Drive looking for visual evidence in the form of cracking or crack 
spreading that would show geotechnical movement in the slope since the previous 
inspection( s) had been performed. 

SUMMARY 

Slope Inclinometers 
Sl-1 plotting suggests that no significant movement has occurred since the last readings were 
taken in June 2016. 
Sl-2 casing has pinched at a depth of 71 feet. Therefore, BSA was unable to take readings 
between 71 feet and 125 feet in depth. To process the data collected in the upper 70 feet, 
BSA used the prior readings taken February 25, 2010 for depths of 71 to 125 feet to provide 
a data set for plotting purposes. While the plotting suggests that the upper 70 feet has not 
internally moved significantly since the last readings taken in June 2016, it is not possible to 
determine if the upper 70 feet has moved differentially relative to the materials below a depth 
of 70 feet. 

V-Ditches 
The V-ditches below Pebble Beach Drive were walked in the field. Observations by BSA's 
engineer indicate that slight movements have occurred in the V-ditches since its last site visit 
in 2016. The following observations pertain to Cracks A through E: Minor right lateral offset 
and dilation less than approximately % inch was observed in Cracks A and B; Minor dilation 
less than approximately% inch was visible in crack C; Crack D appears to have dilated slightly, 
and Crack E appears to have contracted slightly, however neither cracks have exhibited any 
significant movement since the last field study. Portions of the mortar in patches A, B, C and 
E have delaminated since the 2016 site visit and Crack D remains unpatched. The 
delaminated areas of the patches at the cracks make it difficult to determine whether 
movement has occurred since the 2016 observation. 

Asphalt Pavement 
The AC pavement along Pebble Beach Drive showed no additional cracking in the locations 
observed. 

BSA's Recommendations 
BSA recommends the following actions be taken to facilitate future inspections and readings 
as well as preserve the integrity of the ditches in the open space slope: 

1. Chisel markings into the sidewall of the concrete V-ditches on either side of each crack 
at a distance of 12" and centered on the crack. This will facilitate measurement of any 
future movement; and 

2. Remove and replace all existing patch materials in cracks A, B, C and E with new 
flexible caulking and patch crack D with new flexible caulking. 
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CONCLUSION 

The District Manager recommends the Board accept this annual report. Staff will work on 
options to fulfill the recommendations of BSA as it pertains to the V-ditches in the open space 
slope area, and return with its recommendations and request for funding at a future meeting. 

Attachments: 
Report (11 pp) 



Via E-Mail Only BERLOGAR 

STEVENS& 

AssOCIATES 

August 24, 2017 
Job No. 2947.102 

City of Clayton 
6000 Heritage Trail 
Clayton, California 94517 

Attention: Mr. Gary Napper 

Subject: Slope Inclinometer Monitoring Program 
Open Space Slope Below Lots 59 through 61 
Pebble Beach Drive 
Clayton, California 

Mr. Napper: 

At your request, we have completed the following tasks at the subject site: 

1. Take readings on Slope Inclinometers SI-1 and SI-2. 

2. Walk the V -ditches and map apparent displacements. 

Our findings are as follows: 

Slope Inclinometers: 

SI-1 The plotting suggests that no significant movement has occurred since our 
last readings were taken in June 2016. 

SI-2 The inclinometer casing has pinched at a depth of 71 feet. Therefore, we 
were unable to take readings between 71 feet and 125 feet in depth. To 
process the data collected in the upper 70 feet, we used the prior readings 
taken February 25, 2010 for depths of71 to 125 feet to provide a data set 
for plotting purposes. While the plotting suggests that the upper 70 feet 
has not internally moved significantly since our last readings were taken in 
June 20 16, it is not possible to determine if the upper 70 feet has moved 
differentially relative to the materials below a depth of70 feet. 

V-Ditches 

The V -ditches below Pebble Beach Drive were walked in the field. 
Observations by our engineer indicate that slight movements have occurred 
in the V -ditches since our last site visit in 2016. The following observations 
pertain to Cracks A through E in the locations shown on the attached Plate 
1, Site Plan. Minor right lateral offset and dilation less than approximately 
Y4 inch was observed in Cracks A and B. Minor dilation less than 
approximately Y4 inch was visible in crack C. Crack D appears to have 
dilated slightly and Crack E appears to have contracted slightly, however 
neither cracks have exhibited any significant movement since our last field 

SOIL ENGINEERS ENGINEERING GEOLOGISTS 5587 SUNOL BOULEVARD, PLEASANTON, CA 94566 (925) 484-0220 FAX: (925) 846-9645 
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study. Portions of the tnot1ar in patches A, B, C and E have delaminated 
since our 2016 site visit and Crack D remains unpatched. The delaminated 
areas of the patches at the cracks make it difficult to determine whether 
movement has occurred since our 2016 observation. The attached 
Appendix presents the photographs of Cracks A through E in the V -ditches 
from our 2016 report in juxtaposition with the photographs taken in the 
san1e locations during our 2017 site visit. 

Additional Observations: 

The AC pavement along Pebble Beach Drive was walked in the field. No additional cracking 
was apparent in the locations observed; one of these sections is presented on the attached Plate 
1, Site Plan and Appendix 

We recommend the following: 

1. Chisel markings into the sidewall of the concrete V -ditches on either side of each crack. The 
chisel marks should measure 12 inches apart and be centered on the cracks to facilitate the 
measurement of any future movement in the existing V -ditch cracks; 

2. Remove the existing patches in cracks A, B, C and E; and 

3. Properly patch all cracks using a flexible caulking. 

We trust this provides the necessary information at this time. If you have any questions, please 
contact the undersigned at (925) 484-0220. 

Respectfully Submitted, 

BERLOGAR STEVENS & ASSOCIATES 

Matt Gessner 
Staff Engineer 

MG/FB:as 

Attachments: 
Plate 1 - Site Plan 
Plate 2- Slope Inclinometer Plot SINl 
Plate 3- Slope Inclinometer Plot SI-2 
Appendix- Photographs 

U:\@@@Public\1-Pieasanton\2947 ·Pebble Beach Dr\2017\slope monitoring letter2017 FINAL. 29732.docx 
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MINUTES 
Agenda Date: 1 \, 21-2o11 _ 

OAKHURST GEOLOGIC:~~~~~~~~;MENT DISTRICT cAQitem: _3_.b....._C:s_AA_0_ 

August 1. 2017 

1. CALL TO ORDER AND ROLL CALL- the meeting was called to order at 
7:42 p.m. by Chairman Shuey. Board Members present: Chairman Shuey, Vice 
Chair Catalano, Board Members Diaz, Haydon, and Pierce. Board Members 
absent: None. Staff present: City Manager Gary Napper, General Legal Counsel 
Mala Subramanian, and Secretary Janet Brown. 

2. PUBLIC COMMENTS - None. 

3. CONSENT CALENDAR - It was moved by Board Member Pierce, 
seconded by Board Member Haydon, to approve the Consent 
Calendar as submitted. (Passed; 5-0 vote). 

(a) Approved the Board of Directors' minutes for its regular meeting of July 
18, 2017. 

(b) Adopted Resolution No. 03-2017 GHAD to amend the Fiscal Year 2017-
2018 GHAD Budget in the amount of $9,500 for geotechnical monitoring 
and inspection consultant services, and authorize the geotechnical 
consultant services to be performed by Stevens, Ferrone & Bailey 
Engineering Company ($5,200) on Kelok Way, and by Berlogar 
Geotechnical Consultants ($4,300) on Pebble Beach Drive within the 
Oakhurst Development area. 

4. PUBLIC HEARINGS - None. 

5. ACTION ITEMS - None. 

6. BOARD ITEMS - None. 

7. ADJOURNMENT· on call by Chairman Shuey the meeting adjourned at 
7:43p.m. 
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Respectfully submitted, 

Janet Brown, Secretary 

GHAD Minutes 

Approved by the Board of Directors 
Oakhurst Geological Hazard Abatement District 

David T. Shuey, Chairman 
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MINUTES 
OF THE 

SPECIAL MEETING 
OAKHURST GEOLOGICAL ABATEMENT DISTRICT (GHAD} 

Monday, August 14,2017 

1. CALL TO ORDER AND ROLL CALL 

The GHAD Board of Directors special meeting was called to order at 5:50 p.m. by Vice Chair 
Catalano in the 1st Floor Conference Room, Clayton City Hall, 6000 Heritage Trail, Clayton, CA. 
Board Members present: Vice Chair Catalano, and Board Members Diaz and Haydon. Board 
Members absent: Board Members Pierce and Shuey. Staff present: City Manager Gary Napper. 

2. PUBLIC COMMENT PERIOD - No comments. 

3. CONSENT CALENDAR- None. 

4. ACTION ITEM 

(a) Consider the approval a proposed Agreement for Professional Engineering Services with 
Harris & Associates (Concord, CA) for the provision of GHAD engineering services at applicable 
rates ·of $105.00- $190.00 per hour, and appoint Mr. Scott Alman, P.E., as General Manager of 
the Oakhurst Geological Hazard Abatement District. 

City Manager Napper provided a brief overview of the requested action, noting the City of 
Clayton had approved a riew contract for city engineering services with Harris & Associates and 
also appointed Mr. Scott Alman as its new City Engineer. Although the GHAD is a separate 
public entity, in the past the GHAD has determined it is beneficial and cost effective to have the 
same engineering firm for the City also manage the administration and limited geotechnical 
consultant services offered through the GHAD. Further, the GHAD needs a new General 
Manager and it is prudent to have that individual be the same professional who is the City 
Engineer. The proposed hourly rate schedule is attached and noted in the Staff Report. 

Vice. Chair Catalano opened the floor to receive public comment; no public comments were 
offered. 

It was moved by Board Member Haydon, seconded by Board Member Diaz, to approve 
the rates of $105.00 - $190.00 per hour for GHAD engineering services, as contained in 
the Professional Engineering Services Agreement with Harris & Associates, and appoint 
Mr. Scott Alman, P.E., as General Manager of the Oakhurst Geological Hazard Abatement 
District. 
(Passed; 3-0 vote). 

4. ADJOURNMENT- on call by Vice Chair Catalano the Oakhurst Geological Hazard Abatement 
District special meeting adjourned at 5:53 p.m. 

The next regularly scheduled GHAD Board of Directors will be scheduled when needed. 
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Respectfully submitted, 

Janet Brown, Secretary 

Minutes 

##### 

Approved by the Board of Directors 
Oakhurst Geological Hazard Abatement District 

David T. Shuey, Chair 
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Agenda Date: t 1~21 ,u,,, 
Agenda Item: -=3~c~< __ 

TO: HONORABLE CHAIRPERSON AND BOARDMEMBERS 

FROM: SCOTT ALMAN, DISTRICT MANAGER 

DATE: NOVEMBER 21, 2017 

SUBJECT: APPROVE THE AWARD OF LOW-QUOTE CONTRACT TO G.N. HENLEY, INC., 
IN THE AMOUNT OF $19,750.00 FOR REPAIRS TO CONCRETE V-DITCHES IN 
THE DISTRICT HILLS, ALLOCATE GHAD RESERVE MONIES IN THE AMOUNT 
OF $35,000.00 FROM FUND NO. 213, AND AMEND THE FY 2017-18 GHAD 
BUDGET ACCORDINGLY 

RECOMMENDATION 

It is recommended the GHAD Board authorize the following actions: 

1. Award a low-bid contract to G.N. Henley, Inc. in the amount of $19,750.00 to remove 
and replace broken concrete V-ditches in three separate locations within the District, with 
findings the contemplated ditch repair/replacement project is categorically exempt under CEQA 
Section 15302(C); and 

2. Appropriate $35,000.00 from Fund 213- Presley GHAD Settlement, to underwrite 
the cost of this contract work and to establish a small expense account to perform additional 
ditch repair work in FY 2017-18 should the occasion arise after the winter rains, and amend 
the GHAD FY 2017-18 Budget accordingly. 

BACKGROUND 
During the 2016 annual field review of all V-ditches, citywide, by the City's Maintenance 
Department, it was discovered there are three locations within the GHAD District limits that 
have broken concrete ditch sections. These broken sections of ditch allow run-off to escape 
the ditch and run down the slope causing erosion of the surface soils and potentially 
destabilizing the slope. 

The previous district manager (Pennco Engineering) requested price quotes to do the ditch 
repair and replacement work from Wayne E. Swisher Cement Contractor, and from GN 
Henley. Those quotes were $28,888.00 and $33,600.00 respectively. During the district 
manager recent transition in 2017, those price quotes were ultimately delivered to the 
current District Manager to take action on the repair/replacement work. Since the quotes 
were approximately a year old, updated quotes were requested from both contractors as 
well as a third quote from Abacus Concrete. 
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DISCUSSION 
The following price quotes for the GHAD V-ditch repair/replacement work were received 
from Wayne E. Swisher Cement Contractor, Inc., G.N. Henley, Inc. and Abacus Concrete: 

2016 Area 1 Area2 Area3 Discount Total 
Swisher $9,800 $10,800 $10,800 <$2,512> $28,888.00 
Henley $9,800 $13,500 $10,300 $33,600.00 
2017 
Swisher (revised) $9,800 $10,800 $10,800 $31,400.00 
Henley (revised) $6,000 $8,500 $5,250 $19,750.00 
Abacus $35,300.00 

ENVIRONMENTAL 
This concrete ditch repair/replacement project is categorically exempt from the California 
Environmental Quality Act (CEQA) pursuant to CEQA Guideline Section 15301 (c)- Existing 
highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar facilities 
(this includes road grading for the purpose of public safety). 

FINANCIAL IMPACT 
The adopted FY 2017-18 GHAD Budget has insufficient funds to perform this mitigation 
repair work within the District's boundaries. However, there are monies (originating from the 
settlement of the Presley and related lawsuits) in the amount of $123,983 which monies 
were reserved for the conduct of street repairs associated with geotechnical movements 
along Kelok Way. 

The City of Clayton is presently undertaking a revised scope of work to repave Keller Ridge 
Drive using collector street monies distributed by the Contra Costa Transportation Authority 
(CCTA). It is the intent of the City, through its contract city engineer, to expand the scope of 
this repaving project to include Kelok Way, which proportional expense is likely larger than 
the proposed $35,000 allocation from Fund No. 213. 

Therefore, the objectives of the GHAD Board in this regard are better achieved by allowing 
the City to repave the nearby collector streets of Kelok Way and Keller Ridge Drive using 
local transportation funds and redirect the settlement proceeds to perform the necessary V
ditch repairs and maintenance associated with hillside movements. 

Attachments: None 



GHA ST 
TO: HONORABLE CHAIRPERSON AND BOARDMEMBERS 

FROM: SCOTT ALMAN, DISTRICT MANAGER 

DATE: NOVEMBER 21,2017 

Agenda Date: 11 ~2 , ... 20,., 
Agenda Item: _3d.......__ 

0 

SUBJECT: APPROVE THE AWARD OF A PROFESSIONAL SERVICES CONTRACT TO 
BERLOGAR STEVENS AND ASSOCIATES (BSA), IN THE AMOUNT OF 
$10,800.00 FOR SLOPE MONITORING AND REPORTING SERVICES AT KELOK 
WAY 

RECOMMENDATION 
It is recommended that the GHAD Board approve the award of a professional services 
contract to Berlogar Stevens & Associates in the amount of $10,800.00 for slope monitoring 
and reporting services at Kelok Way. 

BACKGROUND 

At the August 1, 2017 GHAD meeting the Board approved a contract with Stevens, Ferrone 
& Bailey (SF&B) to perform slope monitoring services at the Kelok Way location. Subsequent 
to that approval, SF&B refused to enter into the contract for the services and walked away 
from the GHAD. Staff turned to· BSA, the geotechnical firm that provides these same 
inspection and reporting services for the Pebble Beach Drive area of Peacock Creek and 
requested a proposal from BSA to take over monitoring and reporting services for the Kelok 
Way area. BSA submitted a proposal that includes $5,800.00 to perform the monitoring and 
reporting as well as a one-time $5,000.00 cost for review of the historical record of SF&B's 
previous work. 

FINANCIAL IMPACT 

The adopted FY 2017-18 GHAD Budget has sufficient funds budgeted to perform these 
monitoring and reporting services including the one-time $5,000.00 fee. 

Attachments: 
Letter Proposal (4 pp) 



ViaE-Mail 

November 15, 2017 
Proposal No. P8817.000 

Oakhurst Geologic Hazard Abatement District 
6000 Heritage Trail 
Clayton, California 94517 

Attention: Mr. Scott Alman, P.E., District Manager 

Subject: Proposal to Provide Geotechnical Support Setvices 
Open Space Slope Below Pebble Beach Drive 
Concord, California 

Gentlemen: 

BERLOGAR 

STEVENS& 

AssOCIATES 

Berlogar Stevens & Associates (BSA) is pleased to provide this proposal to the Oakhurst Geologic 
Hazard Abatement District (GHAD). The proposal was issued in response to the request received 
:from Mr. Scott Alman, P .E., the GHAD District Manager for slope monitoring services to be provided 
on a semi-annual (twice each year) basis, as well as for the installation of an inclinometer to replace a 
damaged inclinometer. Two inclinometers were installed for monitoring purposes. One is located in the 
street and the second, which requires replacement, -is located about 50 feet downslope from Pebble 
Beach Drive. The inclinometers have been monitored for several years. Our understanding of the scope 
of slope monitoring services requested is listed below. 

SCOPE OF SERVICES 

1. Semi-Annual Monitoring 

a) Conduct site reconnaissance consisting of walking the slope below Pebble Beach Drive between 
the addresses of 1021 and I 045 Pebble Beach Drive to inspect and document conditions of 
concrete v-ditches and any evidence of slope movement potentially associated with slope failure 
(including surficial failures) and erosion. 

b) Conduct site reconnaissance of the pavement and sidewalk areas between the addresses of 1021 
and 1045 Pebble Beach Drive to document distress and note changes in conditions from the 
previously documented conditions. 

c) Obtain inclinometer measurements at two existing inclinometers. Readings will be obtained to 
the depth of the inclinometer installation, any obstruction preventing full depth readings or a 
depth of 150 feet, whichever occurs first. Reduce the field data and compare the data to prior 
readings noting any changes. 

d) Evaluate the current data compared to the historic data. Prepare a summary report presenting the 
data and geotechnical engineering opinions regarding the current state of the slope and slope 
performance since the previous monitoring event, expressing any concerns regarding observed 
conditions or those indicated by the instrumentation data, recommendations for additional 
investigation or monitoring efforts if indicated by the data, and identifying any maintenance 
needs. 

SOIL ENGINEERS ENGINEERING GEOLOGISTS 5587 SUNOL BOULEVARD, PLEASANTON, CA 94566 (925) 484-0220 FAX: (925) 846-9645 



2. Inclinometer Installation 

November 15, 2017 
Proposal No. P8817 .000 
Page2 

The inclinometer located adjacent to the mid-slope concrete v-ditch has experienced excessive 
casing deformation due to ground movement at a depth of 71 feet below the ground surface. This 
precludes measurement of any on-going movement at this apparent slide plane location and below. 
We propose to install a new inclinometer in the same general location to allow for renewed 
continued monitoring of the slope at this site. The installation will be to a depth of 120 feet below 
the ground surface. 

Accessing the site will require considerable effort given that the inclinometer is 50 feet down a 2 
horizontal to 1 vertical slope. Accessing the site and the use of specialized track-mounted drilling 
equipment will require three days for the installation. The time required and the use of the track
mounted equipment adds cost above those of a simpler installation on a flat site using truck
mounted equipment. Access may be from the open space between 1033 and 1045 Pebble Beach 
Drive or from below off of Black Diamond trail. Access route will be determined in consultation 
with the City of Clayton and the GRAD prior to our mobilizing to the site. Clearing of brush will 
likely be required for both options. 

SCHEDULE 

Semi-Annual Monitoring 

Scheduling of the monitoring events is to be coordinated with the GHAD. Typically, these events 
are scheduled for early to mid-spring to identify any changes that have occurred as a result of winter 
rains and so maintenance can be scheduled for the summer months, and late fall to verify 
maintenance has been completed and to document conditions prior to the coming winter rains. Each 
monitoring event will require about a two-week time period from the site walk to the submittal of our 
summaty report. 

Inclinometer Installation 

Scheduling of a track-mounted drill rig typically requires about four- to six-weeks' notice. Given the 
restricted site access due to the steep sloping conditions, we recommend that this installation be 
scheduled for mid- to late spring to allow for the rainy season to pass and for the surface of the slope 
to dty-out. Installation is expected to require three days for drilling, sampling and logging of the 
boring and inclinometer casing installation for a single inclinometer installed to a depth of 120 feet. 

COST OF SERVICES 

We propose to provide our geotechnical services for semi-annual monitoring and inclinometer 
installation on a fixed fee basis. The costs for these services are as follows: 

Semi-Annual Monitoring with Summaty Report (each session) 
Installation of Replacement Inclinometer on slope below Pebble Beach Dr. 

$3,700 
$38,000 

The above costs for semi-annual monitoring are valid for a three-year period from 2018-2020. At the 
end of the three-year period, at your option services may be extended into a fourth year and also into 
a fifth year. The per session cost for year four will be $3,800. The per session cost for year five be 
$3,900. 

BERLOGAR STEVENS & AssociATES 
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The costs for inclinometer installation are based on current costs for drillers and materials. The 
quoted cost is valid for six months from the date of this proposal and is subject to review and 
possible adjustment after that time. 

Should additional consulting services beyond those specifically identified above be requested and 
authorized, those services will be provided on a time and expense basis in accordance with our fee 
schedule in effect at the time of services unless other arrangement for fixed fee services are made. 

AUTHORIZATION 

If this proposal is acceptable, please provide us with your contract for consideration. We will need to 
confmn that the tenns and conditions are acceptable based on our business practices and the 
requirements of our insurance carriers. If there is a need to modify the scope of services, please 
contact our office at your earliest convenience so that a revised proposal can be issued. 

If you have any questions regarding our proposed scope of services, schedule or cost, please contact 
the undersigned at (925) 484-0220. 

Respectfully Submitted, 

BERLOGAR STEVENS & ASSOCIATES 

~~~~ 
Gregory J. RufU ~ - p 
Principal Engineer 

Attached: Fee Schedule - 2017 

GJR/FB:as 

U :\@@@Public\1-Pleasanton\1-P Prop\P8817 Oakhurst GHAD\Proposal - Pebble Beach - 29940.doc 
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FEE SCHEDULE - 2017 
General Billing Rate/Hour 

Principal Engineers and Geologists ........ ........................................................................................................................................ $263.00 
Associate Engineers and Geologists ................................................................................................................................................ 220.00 
Senior Engineers and Geologists .... ................................................................................................................................................. 199.00 
Project Engineers and Geologists ... ................................................................................................................................................. 178.00 
Staff Engineers and Geologists ....... ................................................................................................................................................. 164.00 
Supervising Technicians .................. ................................................................................................................................................. 180.00 
Laboratory Technicians ................... ................................................................................................................................................. 136.00 
Senior Engineering Technicians ....................... ................................................................................................................................ 136.00 
Engineering Technicians ...... ............................................................................................................................................................ 123.00 
Computer Time ..................... .............................................................................................................................................................. 42.00 
Draftsman ......................................................................................................................................................................................... 125.00 
Word Processor .................... .............................................................................................................................................................. 84.00 
Outside Services ....................................................................................................................................................................... Cost + 20% 
Vehicle ........................................................................................................................................................................................... 68¢/mile 
Nuclear Density Gauge (Two-Hour Minimum) .................................................................................................................................... 16.00 

i~Ei;~£:~~~~~~::::.::::::.::::::::::::::::::::·::::.:::::·:::::::::::::.::_::::::_:::::.::::::::.:::::::::::::::::::::::::::_::::::::::::::·::-::.::::::::::::::.:::::JIU~~~~ 
Shoring (each) ........................................................................................................................................................................... 148.00/day 

~;~~~ ~:C~i.rie.: :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: · 2~~:gg~~:~ 
~:~~~:~rT~=~~d~:ru~~ad'~o~i:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ~~::gg~~:~ 
Overtime work performed at the request of the Client or necessitated by Contractor working overtime will be billed at 1.5 times the 
hourly rates listed above. Double time is charged for work on Sundays and Holidays. Shift differentials are applied for nighttime work. 

Expert witness testimony/deposition minimum charges: $454/hour; preparation at applicable hourly rates. 

Project-related out-side costs including: Equipment rental, consultants, special fees, permits or insurance, meals and lodging and 
other similar items are billed at cost + 20%. In lieu of individually charging for: photo copies, federal express, facsimile, telephone and 
clerical time a flat fee of 2% of total labor will be charged. Copies of previously issued reports of up to 50 pages will be billed at 
$98.00 for the first copy, and $54.00 for each additional copy. Specific quotes for larger reports and/or reports containing drawings 
larger than 8Y2 X 11 inches. 

Laboratory Tests 
(Unit charge for laboratory testing including the normal laboratory work and report of results only. Unusual or time-consuming sample 
preparation or special tests are billed at hourly charge for the laboratory technician. Charges for testing which are not listed will be 
given upon request. Similarly, a reduction of the Fee Schedule rate can be given for a large number of tests). 

Rate/Test 
Classification Tests 
Atterberg Limits (PI & LL) ...................... ........................... $180 
Sieve Analysis .................................................................... 142 
Percent Passing #200 Sieve ..... ...................... ...................... 75 
Hydrometer Analysis ................ ...................................... .... 174 
Sand Equivalent ....................................... ..................... ..... 147 
Specific Gravity, fine aggregate ................. .................... ..... 179 
Bulk Specific Gravity, coarse aggregate .. ....................... .... 156 
Moisture Content/Unit Weight. ................. .................. ........... 29 
Compaction Curves 
A. 4-lnch Mold ................ ............................................... ..... 282 
B. 6-lnch Mold ........... .................................................... ..... 330 
C. Cal Impact (Wet) .... ........................................................ 282 
D. Cal Impact (Dry) ......... ............................................... ..... 330 
E. 1 Point Verification ......................................................... 122 
Durability Factor 
A. Fine ................................... ........................................... .. 267 
B. Coarse ........................................................................... 220 
L.A. Rattler ......................................................................... 282 
Concrete Tests 
A. Compression Tests (each 4-inch X 8-inch specimen) ...... 34 
B. Compression Tests (each 6-inch X 12-inch specimen) .... 68 
C. Trial Batch .................................................................... 1577 
Asphaltic Concrete - HVEEM 
A. Maximum Density ....................... .................................... 144 
B. Extraction ....................................................................... 185 
C. Gradation ....................................................................... 175 

Shrink/Swell Tests (including moisture content 
and dry unit weight determinations) 

Rate/Test 

A. Undisturbed ................................................................ $ 121 
B. Remolded ...................................................................... 196 
Strength Tests (including moisture content 
and dry unit weight determinations) 

Direct Shear Per Point 
A. Undisturbed ........................................................... 73 
B. Remolded ............................................................. 142 
Triaxial Compression. Per Point 
A. Unconsolidated, Undrained .................................. 185 
B. Unconsolidated, Undrained & Backsaturation ...... 314 
C. Consolidated, Undrained ...................................... 338 
D. Consolidated, Undrained & Backsaturated ........ ... 503 
E. Consolidated, Drained w/ Pore Pressure .......... .... 503 
F. Remolded Specimens, Add, Per Point.. ............... ... 81 
Unconfined Compression 
A. Undisturbed .......................................................... 121 
B. Remolded ............................................................. 185 
Consolidation Tests (including moisture content 
and dry unit weight determinations) 
A. Undisturbed .......................................................... 282 
B. Remolded ............................................................. 361 
C. Time Compression Curve, Per Increment .............. 81 

R-Value Tests 
Not Requiring Reproportioning ........................................... 378 
Cement, Lime, Other .......................................................... 426 

A new Fee Schedule is issued at the beginning of each year. Unless other arrangements have been made, charges for all work 
performed after December 31, 2017, (including projects initiated in the prior year) will be based on the new schedule of charges. 

A service charge of one and a half percent per month (but not exceeding the maximum rate allowable by law) will be payable on any 
amounts not paid within 30 days, payment thereafter to be applied first to accrued interest and then to the principal unpaid amount. 
Any attorney's fees or other costs incurred in collecting any delinquent amount shall be paid by the Client. 
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